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E-cigarettes 
 

ASH Scotland 
 
ASH Scotland approach 
 
ASH Scotland does not take a simplistic view either “for” or “against” 
electronic cigarettes. Our interest is in helping people improve their health by 
reducing the enormous harm caused by tobacco use and our approach to 
electronic cigarettes (and novel nicotine delivery devices generally) will be 
guided by that principle. 
 
Tobacco is a uniquely damaging product. While the number of people who 
smoke has halved in the last 40 years, this still leaves 1 million people in 
Scotland with greatly increased risk of cancer, heart disease, stroke, 
dementia, rheumatoid arthritis and diabetes. Half of long-term smokers will die 
of a cause associated with their tobacco use, often after many years of 
debilitating illness, and tobacco is far and away the largest preventable cause 
of death. 
 
We believe that ‘vaping’ will prove to be much less harmful than smoking – but 
not harmless, as some supporters suggest. So for a smoker to switch from 
tobacco to electronic cigarettes will bring significant health benefits, but the 
best health outcomes will still come from being free of any addictive 
substance. 
 
We do not propose a ban on electronic cigarettes at this stage, as has taken 
place in some countries, but firmly believe that the market requires robust 
regulation. Achieving the right regulatory framework will require a careful 
balancing act – seeking to maximise the potential to help people quit tobacco 
use, while frustrating the commercial interest in recruiting a new generation 
into nicotine addiction. 
 
What we know and do not know 
 
Consideration of electronic cigarettes should be guided by the best available 
evidence, taken as a whole. While the evidence base on the impacts of 
tobacco use is comprehensive and conclusive the same cannot be said of 
electronic cigarettes. ASH Scotland has an evidence review and link to current 
research (updated weekly), which can be accessed at 
www.ashscotland.org.uk/ecigs  
 
Efficacy – There is some evidence that ENDS can be as effective as more 
traditional nicotine replacement therapy in supporting quit attempts, but overall 
we do not have good information on these outcomes and the huge variety of 
products and vaping behaviours will mean great variation in effects. 
 
Harm – These devices are almost certainly much safer than tobacco and we 
cannot picture any scenario in which using an e-cigarette would not be less 
harmful than tobacco use. Yet while presenting much reduced risk these 

http://www.ashscotland.org.uk/ecigs
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devices are not completely safe, and the profile of risk will vary between 
products. 
 
Emissions – Electronic cigarettes do not just produce water vapour but while 
there are variations between devices any toxins emitted are generally at very 
low levels. However concerns have been raised for example about certain 
additives. 
 
Adult usage – Our best information comes from a YouGov survey, which 
suggests that 2.1 million adults in Britain are using them. These are mostly 
smokers and ex-smokers who are using them to cut down on tobacco use. 
 
Child usage – Surveys suggest that there has been very little uptake amongst 
children outside of those who do or would smoke tobacco. However, various 
ad hoc reports suggest greater uptake so the concerns remain. 
 
Tobacco industry involvement – We know that tobacco companies are making 
a major investment in electronic cigarettes, either through developing their 
own products or through buying up independent companies. Long experience 
suggests that they will follow the path they believe will maximise their profits 
and that they will put these profits before public health goals. We know that 
the sale of tobacco remains their primary interest and source of profit. 
 
The European Tobacco Products Directive will come into force in 2016. This 
will require electronic cigarettes above a certain nicotine strength, or which 
claim health benefits, to be regulated as medicines. This is a robust and 
proven regulatory system and so this move is welcome. Nevertheless this 
leaves the majority of current products outside the medicines system, and with 
only more limited regulation of product quality and labelling. 
 
For these non-medicinal products the Directive brings in certain restrictions on 
marketing and promotion (such as broadcast media) but leaves most 
domestic marketing (from point of sale to leaflets and billboards) to be 
regulated at a domestic level. 
 
ASH Scotland recommendations 
 
Products should be regulated accordingly to their relative harm. Tobacco is 
clearly the most harmful and should be subject to the most restrictive 
regulatory regime. We believe that electronic cigarettes have the potential to 
help smokers to quit tobacco and that the harm caused by tobacco is so great 
that we should seek to realise this opportunity. Nevertheless the market for 
any addictive product should be regulated, understanding that the companies 
involved are under strong commercial pressure to recruit new generations of 
customers and are likely to target young people. 
 
The evidence base informing the regulation of tobacco is extensive and clear 
but this is not the case for e-cigarettes. In particular we do not know enough 
about: 
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- the response of young people to e-cigarettes and how this may change 
under increased marketing pressure; 

-  
- the efficacy of different devices, delivering different nicotine levels at 

different speeds, in supporting quit attempts or maintaining dual use 
with tobacco; 

-  
- what desire there is amongst smokers and commercial companies to 

maintain dual-use of tobacco and e-cigarettes or to continue use of e-
cigarettes alone; and 

-  
- the potential for conditions where harm is caused to others from 

exhaled vapour, particularly in enclosed spaces. 
 

Some regulatory proposals are already clear. In particular nicotine products 
are addictive and are not appropriate for children and young people under 18 
and we support the proposed ban on sales to under-18s, along with 
complementary measures to prohibit proxy purchase and sales from unstaffed 
vending machines (and to include non-nicotine products). Given the positive 
response from trading standards officers that the Scottish Tobacco Retailers 
Register has helped with information, training and enforcement around 
tobacco regulations we support the extension of the register to include shops 
selling electronic cigarettes and nicotine refills. 
 
The dual use of electronic cigarettes and tobacco can be a useful staging 
point in stopping smoking, but from a health perspective should not be 
considered an end-point in itself, since low levels of smoking are 
disproportionately harmful to health. 
 
The health (and social and financial) benefits of stopping smoking are such 
that we want smokers to have access to the best available support to quit 
smoking. This means that individual products should be treated according to 
their own merits, even if they are owned or controlled by tobacco companies. 
Yet any company producing tobacco products must be clearly identified as a 
central part of the problem and subject to the full restrictions set out in Article 
5.3 of the Framework Convention on Tobacco Control. When tobacco 
companies try to use investment in electronic cigarettes to present themselves 
as seeking positive solutions, as British American Tobacco has done, this 
should be recognised as empty rhetoric unless accompanied by a clear 
commitment to reduce production, promotion and distribution of the harmful 
tobacco products which continue to form the mainstay of their business (as 
British American Tobacco has not done). We believe that nicotine addiction is 
a public health issue and that people should also be supported to become 
free from addiction. 
 
Devices that resemble tobacco cigarettes raise concerns over the promotion 
or normalisation of smoking behaviours, making them suitable subjects for 
restrictions in scenarios where such normalisation is a concern. 
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A legislative ban on using ENDS in enclosed public spaces should require an 
established evidence base. This is not the situation at this time and so at this 
point we do not advocate for a blanket ban, but we believe the evidence 
needs to be monitored. However there are a number of valid reasons why 
organisations or venues (from schools to football stadia) may wish to develop 
their own e-cigarette/vaping policy. We would like to see the provision of clear 
information and guidelines to assist these policies in assessing risks and 
striking the right balance. 
 
Many vaping liquids do not contain nicotine and so might be considered to be 
exempt from proposed regulations. To make regulations workable, and to 
avoid the creation of obvious loopholes, we suggest that all devices set up or 
capable of containing nicotine and nicotine free devices be covered by the 
regulatory framework. 
 
Regulation should act to discourage marketing that does not clearly target 
existing adult smokers as the audience. In addition to the press, broadcast 
and online advertising covered by the European Tobacco Products Directive 
we would like to see domestic restrictions introduced for billboards, bus 
shelters and shop windows. Marketing should explicitly target adult smokers 
and could include, for example, cigarette-swap promotions. There may also 
be scenarios in which point of sale information could be useful in targeting the 
cessation potential of electronic cigarettes to the target audience of existing 
smokers, though care should be taken to avoid promotions likely to encourage 
smoking or target youth use. 
 
 
What needs to happen next? 
 

1. Better public and stakeholder understanding of what we know 
regarding the potential benefits and risks of electronic cigarettes. 

2.  
3. Further progress towards a regulatory structure that encourages stop 

smoking aids for smokers while discouraging the recruitment of non-
smokers into nicotine addiction. This could include: 

4.  
- a ban on selling devices and refills to under-18s or by under-18s or 

buying them for under-18s 
-  
- restrictions on promoting devices and refills to under-18s, whether 

through advertising, events sponsorship or particular flavourings 
-  
- strong restrictions on marketing to non-smokers 
-  
- no self-service vending machine sales 
-  
- registration of retailers selling electronic cigarettes. 
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5. Support and guidance for organisations and venues to develop 
appropriate risk assessments and bespoke policies regarding the use 
of electronic cigarettes. 
 
 

Action on Smoking & Health (Scotland) (ASH Scotland)  
November 2014 
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E-cigarettes 
 

Electronic Cigarette Industry Trade Association (EU) Ltd 

 

Introduction 

Great Britain has demonstrated a clear commitment to Tobacco Harm 

Reduction, and we are confident that the Scottish Parliament is committed to 

continuing to offer support to those smokers who are unable or unwilling to 

quit. Traditionally, the message has been somewhat stark: quit smoking, or 

die prematurely. Nicotine Replacement Therapies (NRT) have been offered, 

alongside support through NHS Stop Smoking Services, and we know that 

Scotland is rightly proud of its efforts in this regard.  

 

However, smoking prevalence has remained stubbornly high, despite the best 

efforts of tobacco control. In 2012, 25% of Scottish adults were current 

smokers.1 By 2013, this had fallen to 23% of adults.2 In the UK, adult smoking 

prevalence fell from 19.8% in 2012 to 18.7% in 2013. In 2014, Scotland 

reported the highest proportion of current smokers in the UK, at 21.1%, while 

England reported the lowest at 18.4%.3  

 

This is where a pragmatic, evidence-based approach to Tobacco Harm 

Reduction could be very helpful. In this submission, we shall consider the role 

of the tobacco industry and look at advertising, with a particular eye on issues 

surrounding youth uptake. We shall also examine the existing strain on the 

NHS and consider the implications on taxpayers of various options. Finally, 

we shall introduce PAS 54115, the first ever standard for the electronic 

cigarette sector, scheduled for publication by the British Standards Institute in 

March 2015.  

 

Tobacco Industry 

All the major tobacco companies have now bought into the electronic cigarette 

(“ecig”) sector, but they are very much in the minority, with hundreds of 

independent ecig brands across Scotland, and the rest of the world. They do 

not understand this new technology, and are struggling to change their 

business model to fit what ecig customers demand. Analysts are already 

forecasting that ecigs could overtake tobacco cigarettes within a decade4, and 

there is an excellent chance that ecigs could make tobacco cigarettes 

obsolete. The tobacco industry is facing its Kodak moment right now. Tobacco 

cigarette sales are plummeting, so it is no wonder that they are buying in. This 

                                                           
1
 Scottish Health Survey: http://www.scotland.gov.uk/Publications/2013/09/3684/8  

2
 Scottish Household Survey: http://www.scotland.gov.uk/Publications/2014/08/7973/9  

3
 Office of National Statistics (ONS) General Household Survey 

http://www.ons.gov.uk/ons/publications/re-reference-tables.html?edition=tcm%3A77-198839  
4
 Bonnie Herzog of Wells Fargo Analysts, quoted in CNBC, E-cigarette sales are smoking hot, 

set to hit $1.7 billion, August 2013 http://www.cnbc.com/id/100991511  

http://www.scotland.gov.uk/Publications/2013/09/3684/8
http://www.scotland.gov.uk/Publications/2014/08/7973/9
http://www.ons.gov.uk/ons/publications/re-reference-tables.html?edition=tcm%3A77-198839
http://www.cnbc.com/id/100991511


HS/S4/14/30/3 

7 

disruptive technology means the tobacco companies can no longer rely on 

keeping their customers for decades on smoked tobacco. 

 

Advertising 

In light of the concerns expressed over the very vivid memories of tobacco 

advertising, the Committees of Advertising Practice5 recently issued a set of 

rules specifically for the ecig sector. We are working with our members and 

wider industry colleagues to ensure the rules are followed. We are grateful to 

the Committees for recognising the vital importance of being able to convey 

truthful messages about ecigs to the adult smokers who so desperately need 

to move away from the harms caused by smoking tobacco. Millions of lives 

can be saved if smokers switch to cleaner forms of nicotine delivery6.  

 

Youth uptake 

ECITA has always supported a mandated age limit for ecig products, including 

those which do not contain nicotine. Much concern has been expressed about 

the risks of youth uptake of ecigs. However, all the data show that this is 

simply not happening, with a consistently very small proportion of never 

smokers (of any age) trying and/or regularly using ecigs.7 Scotland has made 

a commitment to achieve a tobacco-free generation. We believe this is a 

worthwhile endeavour, but fear that it is likely to be unachievable without 

using all the tools available – including ecigs. If smokers are made aware of 

the availability of ecigs, and can be persuaded to switch to them, the tobacco-

free generation could become a reality.  

 

NHS Services 

Alongside the advertising, within the strict parameters of the CAP rules, 

providing information about ecigs at NHS Stop Smoking Services is proving 

increasingly popular. This started with Louise Ross, Manager of Leicestershire 

                                                           
5
 http://www.cap.org.uk/News-reports/Media-

Centre/2014/~/media/Files/CAP/Consultations/ecig%20consultation/Regulatory%20Statement
.ashx  
6
 Professor Robert West: “For every million smokers who switched to an e-cigarette we could 

expect a reduction of more than 6000 premature deaths in the UK each year, even in the 
event that e-cigarette use carries a significant risk of fatal diseases, and users were to 
continue to use them indefinitely.” http://bjgp.org/content/bjgp/64/626/442.full.pdf  and 
Professor John Britton: “If all the smokers in Britain stopped smoking cigarettes and started 
smoking e-cigarettes we would save 5 million deaths in people who are alive today” 
http://www.bbc.co.uk/news/uk-21406540  
7
 Professor Robert West: “…warnings about a rapid rise in e-cigarette use among the young 

have been based on the proportion of young people who report ever having tried an e-
cigarette, not the proportion of current users. In England, the proportion of current users in 
people who have not smoked regularly remains extremely small at 0.2%.” 
http://bjgp.org/content/bjgp/64/626/442.full.pdf  and 
“Frequent (more than weekly) use of electronic cigarettes by children was confined almost 
entirely to ex-smokers and daily smokers.” 
http://www.ash.org.uk/files/documents/ASH_891.pdf  

http://www.cap.org.uk/News-reports/Media-Centre/2014/~/media/Files/CAP/Consultations/ecig%20consultation/Regulatory%20Statement.ashx
http://www.cap.org.uk/News-reports/Media-Centre/2014/~/media/Files/CAP/Consultations/ecig%20consultation/Regulatory%20Statement.ashx
http://www.cap.org.uk/News-reports/Media-Centre/2014/~/media/Files/CAP/Consultations/ecig%20consultation/Regulatory%20Statement.ashx
http://bjgp.org/content/bjgp/64/626/442.full.pdf
http://www.bbc.co.uk/news/uk-21406540
http://bjgp.org/content/bjgp/64/626/442.full.pdf
http://www.ash.org.uk/files/documents/ASH_891.pdf
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Stop Smoking Service8, and is now being taken up by others across the UK. 

The NHS has faced severely increasing challenges, with an aging population, 

obesity and other issues, but smoking related disease continues to be a 

considerable burden on the limited resources. As Viscount Ridley said 

recently:  

 

“The NHS is confident that these devices are about 1,000 times less harmful 

than cigarettes. The government confirmed this figure in a parliamentary 

answer to me. It’s the tar in smoke that kills, not the nicotine — a substance 

that is about as harmful as caffeine.”9 

 

With resources as stretched as they are, many public health experts are 

making the case for supporting the NHS by promoting ecigs, since they cost 

the taxpayer nothing. There are considerable cost-savings for individuals, 

compared to smoking, but crucially, these are not sponsored by the tax payer. 

This is a consumer-led revolution10. 

 

British Standards Institute PAS 54115 

Policy-makers all over the world have been struggling with decisions over 

which regulatory framework to apply to ecigs, and it is proving to be a complex 

and challenging task. We hope that by producing the first ever recognised 

standard for electronic cigarettes, this might assist by identifying and 

addressing legitimate concerns about the products. We believe that it is vitally 

important that recommendations and regulations for electronic cigarettes 

should be relevant to how the products are used in the real world, as well as 

being practically enforceable by the relevant authorities. Furthermore, we take 

the view that the measures necessary for nicotine containing products should 

also apply equally to those ecigs which do not contain nicotine. These are all 

products for inhalation, after all, so the required standards for quality and 

safety should be met by all the products in the sector, and not just those 

containing nicotine. 

 

PAS 54115 is provisionally entitled Manufacture, importation, testing and 
labelling of vaping products, including electronic cigarettes, e-shisha and 
directly-related products - Code of practice. The PAS gives recommendations 
for the manufacture, importation labelling, marketing and sale of vaping 
products (“VP”) including electronic cigarettes, e-shisha and directly related 
products. 
 

                                                           
8
 “I believe that user involvement is essential for understanding the appeal of these devices, 

which could hold the key to seeing an end to smoking combustible cigarettes in our lifetime.” 
http://www.uknscc.org/uknscc2014_presentation_338.php  
9
 Ridley, M (2014), E-cigarettes are making tobacco obsolete. So why ban them?, The 

Spectator, 3
rd

 May 2014 http://www.spectator.co.uk/features/9197731/vape-alarm/  
10

 Professor Gerry Stimson https://www.youtube.com/watch?v=y_tlrLBUfpg  

http://www.uknscc.org/uknscc2014_presentation_338.php
http://www.spectator.co.uk/features/9197731/vape-alarm/
https://www.youtube.com/watch?v=y_tlrLBUfpg
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The PAS also gives recommendations for test methods to inform the safety 
assessment of both e-liquids and hardware. The PAS gives recommendations 
for the test solution, for the test bed atomizer, for the method used to operate 
VP to gather emission samples, the method and materials for gathering such 
samples, and an outline for the toxicological and chemical analysis of the 
emissions from both e-liquids and hardware separately. The PAS also gives 
recommendations for a test method for the safety of batteries and chargers. 
(Trading Standards and the Fire Services have indicated significant interest in 
our battery safety testing protocol, and are keen to apply it to other industries 
using similar battery technology.) 
 
The PAS is applicable to producers and distributors of VP in the UK, and 
forms a code of practice for commercial operations in this sector. It is also 
applicable to laboratories and testing houses engaged in, or planning to be 
engaged in, the testing of VP. The PAS is not intended to cover those VP 
which are licensed as medicinal products or medical devices. It also does not 
cover products which can be used in or as VP, but which are sold for other 
purposes, e.g. food flavourings sold in supermarkets. 
 
The PAS was sponsored by ECITA, and BSI invited us to provide Technical 
Authorship. We submitted the base document to BSI’s Steering Group in 
September; their amendments were incorporated and the PAS went out for 
Public Review on 3rd November 201411. The Public Review phase will end on 
28th November 2014. The PAS is scheduled for publication on 15th March 
2015. A Technical Committee is being formed at CEN, and the PAS is 
expected to form part of the process towards creating a European Standard 
for this sector.  
 
I look forward to meeting with the Health and Sport Committee, to provide and 

gather information in an environment of healthy debate. We thank you for the 

opportunity to have an input into these proceedings. 

 

 

Katherine Devlin 

President 

ECITA (EU) Ltd 

  

                                                           
11

 http://drafts.bsigroup.com/Home/Details/53856 

http://drafts.bsigroup.com/Home/Details/53856
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E-cigarettes 
 

Cancer Research UK 

 

Background 
 
Electronic cigarettes (e-cigarettes) are devices that allow users to inhale 
vaporised nicotine dissolved in propylene glycol or glycerine through a device 
often shaped like a cigarette. They are predominantly used by current or ex–
smokers and it is estimated that in the UK 18% of smokers were using e-
cigarettes in 2014 – approximately 2.1 million people.i This has increased 
from 3% in 2010 and is likely to increase further as the market grows.1 
However, other estimates suggest that e-cigarette use is higher with about 
16% of smokers in England using them.ii  
 
Some have suggested that consumption of e-cigarettes will overtake 
traditional cigarettes in the next decade.iii The main reason smokers report 
having used e-cigarettes is to “help me reduce the amount of tobacco I 
smoke, but not stop completely” (48%); followed by help in a quit attempt 
(30%); and “to save money compared with tobacco smoking” (37%).1 This 
reflects the results of the Smoking Toolkit Study which has shown a sharp rise 
in the number of smokers using e-cigarettes in quit attempts.2 

 

While nicotine is addictive, and not entirely harmless, e-cigarettes do not 
contain the extensive cocktail of cancer-causing chemicals found in tobacco.iv 
While the long term health consequences of e-cigarette use are uncertain, 

Summary of key points 

Cancer Research UK is determined to reduce deaths from smoking-related cancers and supports measures to help 

people quit.  Electronic cigarettes (e-cigarettes) are almost certainly much safer than tobacco cigarettes and may help 

smokers to cut down or quit smoking.  

We support the use of high quality e-cigarettes because we believe that they have significant potential to help smokers 

who aren’t otherwise ready or able to quit smoking by providing them with much safer alternatives to smoked tobacco.  

It is important that regulation does not stifle the development of this market nor make accessing these products by 

smokers more difficult. However, safeguards not currently available under existing consumer regulation are required to 

give potential consumers much needed assurance that they are as safe and effective as nicotine replacement therapy 

and to ensure that they are not marketed to non-smokers, including children. We welcome the UK Government’s move 

to ban the sale of nicotine containing products such as e-cigarettes to under-18s.  

The revised EU Tobacco Products Directive will introduce regulation of e-cigarettes contents, capacity and promotion, 

but will only require products that make cessation aid claims to be licensed as medicines. We recognise there are risks 

inherent in this dual track approach for e-cigarette regulation but welcome this progress towards ensuring these 

products are safer and more effective whilst still readily accessible to smokers. 

It is also important that the tobacco industry’s investment in the e-cigarette market does not provide them with an 
opportunity to participate as a stakeholder in public health and influence health policy. 

 
A balanced approach is needed towards e-cigarettes – one that maximises their potential to help people quit smoking, 

whilst minimising the risks of unintended consequences that could promote smoking.  



HS/S4/14/30/3 

11 

they are almost certainly far safer than tobacco cigarettesv given that tobacco 
is associated with more than one in four cancer deaths.vi  
 
However as a new product, there remains uncertainty as to whether they are 
effective in helping people quit smoking, the long term health consequences 
of their use and their impact on youth behaviour and attitudes to smoking 
more widely. Cancer Research UK published a research agenda written by 
experts at the University of Stirling highlighting the key questions that require 
further research.vii  
 
Figure 1: Aids used in most recent quit attempt 
 

 
 

Safety of e-cigarettes 
There are a range of e-cigarette products available on the market. But 
currently the quality and safety varies within and between brands.viii There 
have been concerns about the safety of e-cigarettes with a few reports of e-
cigarettes explodingix x and cases of refill cartridges leaking. Cancer Research 
UK believes that regulation is needed to ensure that e-cigarettes match the 
safety and quality of licensed forms of nicotine replacement therapy (NRT).  
 
There is a consensus that e-cigarettes are almost certainly much safer than 
smoking tobacco cigarettes, however, the full health implications of e-cigarette 
use are currently unknown. The level of toxicants found in e-cigarette vapour 
is generally substantially lower than that found in tobacco cigarette smoke.4 
However, the health implications of long-term exposure to nicotine and 
propylene glycol, the main chemicals in e-cigarette vapour, are also not fully 
understood. There is some evidence that suggests that nicotine may promote 
tumour growth in animalsxi xii xiii and in human cells.xiv There are also some 
further very preliminary unpublished results that suggest that e-cigarettes 
promote tumour growth in human cells.xv Despite these concerns, the 
evidence indicates that using e-cigarettes is almost certainly much safer than 
smoking tobacco.  
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Currently e-cigarettes are regulated as consumer products. We believe that to 
improve the quality and safety of e-cigarettes further specific regulations are 
needed. In December 2013, the EU Commission, EU Parliament, and the 
Council of Ministers came to an agreement on the Tobacco Products Directive 
(TPD).xvi The TPD was approved in March and will come into force in summer 
2016. E-cigarettes will be regulated under the Directive unless a product 
claimed to help people quit smoking or was shown to be a medicinal product 
by its function. 
 
E-cigarettes not licensed as medicines will have to meet a number of 
requirements. They will not be allowed to contain more than 20mg/ml of 
nicotine and must ensure consistent delivery of nicotine. The e-liquid will be 
required to be pure and not have ingredients harmful to human health other 
than nicotine. A maximum size of 10ml for refillable cartridges and 
requirements for mechanisms to prevent leakage and breakage will also be 
established.  
 
The products will also have to carry a health warning of either: “This product 
contains nicotine which is a highly addictive substance. It is not recommended 
for use by non-smokers.” Or, "This product contains nicotine which is a highly 
addictive substance." The products will also have to list their ingredients, the 
nicotine content and delivery per dose. The TPD also established rules for the 
advertising of e-cigarettes (see below). 
 
EU member states have the power to regulate flavours of e-cigarettes if they 
have justified grounds for doing so. Member states also have the power to 
ban an e-cigarette product if they can show it is a proportionate response and 
they have justified grounds to believe that the product is harmful to humans. If 
they take this option they must inform the EU Commission immediately. If 
three member states undertake this action, then the Commission has the 
power to ban the specified product across the EU.  
 
E-cigarette marketing and preventing use by children 
Currently there is little evidence that children are using e-cigarettes. In 
particular among children who have never smoked only 1% of children 
surveyed have used an e-cigarette once or twice in the UK.1 However given 
that this is a growing market it is important that adequate protections are put 
in place to stop the promotion of e-cigarettes to young people and prevent 
those under-18 from purchasing them.  
 
We are pleased by the UK Government’s decision to ban those under-18 from 
buying e-cigarettes, which is likely to come into force in 2015. However, we 
believe that urgent action is needed to protect children from promotion and 
advertising of e-cigarettes.  
 
Cancer Research UK published a report written by experts at Stirling 
University on the marketing of e-cigarettes in November 2013. It highlighted e-
cigarette marketing practices that are attractive to non-smokers and young 
people as well as current smokers. The study also showed that some of this 
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marketing promoted smoking. These promotions may influence children and 
young people who would not otherwise have smoked to use e-cigarettes. 
These could ‘renormalise’ the idea of smoking by confusing or contradicting 
the messages about the harms of smoking. This could undermine public 
health efforts to deter young people from taking up smoking.  
 
The marketing of e-cigarettes currently falls between tobacco products 
regulation, that cover cigarettes, and medicinal regulation, that covers NRT. 
As e-cigarettes do not contain tobacco they are not covered by the same 
regulations that currently bans advertising of tobacco products. However a 
“tobacco advertisement” is defined as an advertisement whose purpose or 
whose effect is to promote a tobacco product. Therefore if a specific 
advertisement was proven to promote tobacco products it is possible that it 
would be banned under the law, although this has yet to be tested.xvii E-
cigarettes also cannot be co-branded with cigarettes as tobacco brand-
sharing is banned in the UK.  
 
E-cigarettes making claims about quitting would require licensing under the 
Medicines and Healthcare products Regulatory Agency (MHRA), which would 
restrict promotions to keep closely to the medical claim. The content of 
medical products promotion is also regulated by the Committee on Advertising 
Practice (CAP) / Broadcasting Committee on Advertising Practice (BCAP) 
rules that are administered by the Advertising Standards Agency (ASA).  
 
When it comes into effect in summer 2016, Article 20 of the TPD will restrict 
the advertising or promotion of e-cigarettes (that are not making a cessation 
claim) in a similar way to the EU Directive on Tobacco Advertising 2003 which 
banned cross-border tobacco advertising in broadcast media and sports 
sponsorship. The revised TPD will ban e-cigarette advertising in the press, on 
radio, television and at events involving several EU countries. It will not 
regulate domestic-only advertising (e.g. promotion on billboards and point of 
sale), online promotions or any sponsorship. It will also not regulate the 
marketing of flavours.  
 
The Directive allows member states to pursue further regulation for domestic 
advertising of e-cigarettes. This means that the UK could ban e-cigarette 
advertising in the media not covered by the TPD or even introduce a blanket 
ban as it did previously with all tobacco products under the Tobacco 
Advertising and Promotions Act. The content of advertisements is regulated 
by the voluntary CAP/BCAP rules that are administered by the ASA. 
CAP/BCAP have launched a consultation on new rules to control the content 
of e-cigarette adverts, which are hoped would come into force by the end of 
this year. The proposed rules seek to ensure that e-cigarette marketing does 
not appeal to non-smokers including people under 18.  
 
We believe that it is too long to wait until 2016 for the regulation of e-cigarette 
advertising under the TPD. We welcome the CAP/BCAP consultation as 
effective guidance and regulations cannot come soon enough.  
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Tobacco industry involvement 
It is a growing concern that the tobacco industry is investing in e-cigarettes. 
Cancer Research UK calls for the strongest possible measures to restrict 
tobacco companies marketing their deadly products, and the protection of 
public health policy from their influence. 
 
The World Health Organisation’s Framework Convention on Tobacco Control 
(FCTC) Article 5.3 says that Governments must protect health policy from the 
vested interests of the tobacco industry.xviii This global agreement recognises 
the fundamental and irreconcilable conflict between the tobacco industry’s 
interests and public health policy interests.xix This reflects the industry’s 
history in blocking, amending and delaying public health legislation.xx 
 
British American Tobacco (BAT) has produced both ‘Voke’ which is seeking 
an MHRA license and ‘Vype’ which is being promoted as a consumer product 
and which has its own branded ‘Vype’ bar in Shoreditch that is “bringing 
smokers and non-smokers back together”.xxi Given the outcome of the TPD 
they will therefore be in a position to both promote some lines of e-cigarette 
products as consumer products, “alternatives” to smoking including as options 
for continuing dual use, and other lines as cessation aids, part of the solution 
to smoking. It has been argued given their past involvement in the harm 
reduction debate, their control of the e-cigarette market would serve to 
maintain the dominance of the traditional cigarette.xxii  
 
Given the tobacco industry’s growing interest in the e-cigarettes market, there 
is concern about whether the industry will use this opportunity to engage in 
public health policy making. The integrity of Article 5.3 of the FCTC must be 
maintained. Therefore it is important that the tobacco industry’s involvement in 
the e-cigarette market does not provide them with an opportunity to participate 
as a stakeholder in public health and influence health policy.  
 
Quitting and harm reduction through e-cigarettes 
Smoking is the largest preventable cause of cancer in the world and accounts 
for nearly one in five cases.xxiii Cancer Research UK encourages those who 
smoke to quit entirely. A range of cessation services and approaches are 
available to help smokers quit. Using prescription medication and behavioural 
support from NHS Stop Smoking Services has a well-evidenced benefit - 
trebling the chance of quitting success.xxiv E-cigarettes may have a role in 
helping people to quit smoking but the evidence for their effectiveness is 
limited, as is the evidence as to whether they may also serve to sustain an 
addiction to nicotine.  
 
One small trial has suggested that e-cigarettes may help people to quit.xxv But 
this trial, comparing e-cigarettes to NRT patches only, was not big enough to 
show which was more effective out of e-cigarettes, placebo e-cigarettes 
containing no nicotine, or NRT patches. Other studies including a randomised 
trial have compared different strengths of e-cigarettes with each other.xxvi xxvii 
But none of these other studies have been able to assess whether they help 
people quit. Larger studies, comparing e-cigarettes to other scientifically 
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proven smoking cessation methods, are needed before e-cigarettes can be 
recommended as a safe or effective way to stop smoking.  
 
The effectiveness of nicotine delivery is unclear given that it varies across 
products and user’s behaviour. Studies have revealed the inconsistency of 
nicotine deliveryxxviii, and research evidence shows that nicotine levels in e-
cigarette liquids do not necessarily reflect nicotine levels in the vapour.xxix 
However, e-cigarette users may be able to control the amount of nicotine that 
they absorb from e-cigarettes.xxx 
 
While quitting is always the best option, harm reduction approaches whereby 
smokers cut down or reduce smoking provide long-term benefit as the 
likelihood of subsequently quitting increases. In 2013 the National Institute for 
Health and Care Excellence (NICE) developed guidance on a harm reduction 
approach to smoking, supporting the use of licensed nicotine-containing 
products to help smokers cut down, for temporary abstinence and as a 
substitute for smoking.xxxi  
 
It has been suggested that e-cigarettes could play a role in harm reduction. 
However dual use of e-cigarettes alongside tobacco cigarettes could 
potentially fuel nicotine addiction. E-cigarettes may allow smokers to get a 
nicotine hit where they are currently unable to smoke (for example where 
smoking is banned by smokefree legislation) and discourage quitting. There is 
currently not enough evidence to say which of these scenarios is more likely. 
 
We believe more evidence is needed to help inform smokers to make choices 
about e-cigarettes as effective quit aids. We also support light-touch MHRA 
licensing of e-cigarettes making cessation claims as it will provide a system 
for assessing the products and evidence supporting their claim, and for 
tracking adverse reactions. 
 
E-cigarette use in areas covered by smokefree legislation  
The smokefree legislation has not only helped reduce the public’s exposure to 
the harm caused by second hand smokexxxii, it is also encouraging people to 
quitxxxiii, and reducing children’s exposure to the deadly habit.xxxiv The main 
reason for the introduction of the smokefree legislation was to protect people 
from the harms of second hand smoke. Second hand smoke is more harmful 
than second hand vapour from e-cigarettes. E-cigarette vapour does contain 
toxicants however this is usually at levels which are far lower than those found 
in tobacco cigarettes.xxxv E-cigarette vapour has also been shown to include 
‘particulate matter’.xxxvi This is a ‘catch-all’ term for small particles of a variety 
of substances and has been linked to a range of health harms as part of other 
complex mixtures like air pollution and cigarette smoke.xxxvii More studies are 
needed to understand the impact of exposure of e-cigarette vapour 
particularly in the long term.  
 
The smokefree legislation has also had the additional effect of ‘denormalising’ 
smoking which helps to facilitate quit attempts.xxxviii The introduction of new 
behaviours that imitate smoking may undermine the denormalisation of 
smoking and may affect the number of people who quit. In addition dual users 
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may use e-cigarettes as a means to ‘get round’ the smoking ban. As such 
they may delay or prevent quit attempts by those who might otherwise have 
quit. Although it also is possible that applying smokefree legislation to e-
cigarette users who are trying to quit may undermine their quit attempt by 
placing them with smokers. More research is needed to understand how 
smokefree laws affect e-cigarette users and their ability to quit.  
 
In the UK, it is not illegal to use e-cigarettes in enclosed public spaces. 
However, some businesses have chosen to ban the use of e-cigarettes rather 
than ask staff to differentiate when enforcing smokefree legislation. 
Businesses should make reasoned decisions on whether to allow the use of 
e-cigarettes in their premises, whilst continuing to maintain the integrity of 
smokefree legislation.  
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E-cigarettes 
 

E-Lites 
 
What are e-cigs? – e-cigs provide an inhalable vapour by direct electrical heating of a liquid 
(also known as e-liquid) contained within the device or a replaceable cartridge. The e-liquid 
typically consists of a carrier, such as propylene glycol or glycerol, and flavor compounds 
which on heating form a visible vapor. Most e-liquids also contain nicotine, although 
nicotine-free e-liquids are available. E-cigs differ from tobacco products in that they do not 
contain tobacco.  
 
The regulation of e-cigs – E-Lites shares the concerns of governments and regulators 
to ensure that consumers should only have access to high quality products and that 
manufacturers should behave responsibly in their advertising and promotion of e-cigs. 
These are concerns we are committed to addressing. Correspondingly, E-Lites are 
leading industry efforts, in a coalition of the UK’s leading e-cig companies, to put in place 
a robust self-regulatory framework that can work in tandem with statutory rules and be 
built on 4 pillars:  
 
1. Industry Product Standards to ensure high standards of product quality & product 

safety. 
 We are currently at the forefront of an e-cig industry working group looking to develop 

a voluntary e-cig industry Product Quality Standard. 
2. An Advertising & Marketing Code to ensure that all advertising is responsible and 

targeted only at adult smokers. 
 In the UK, the Committee of Advertising Practice’s advertising code for e-cigs, took 

effect 10 November 2014. 
3. A Sales Age Restriction 
 We have actively engaged with and supported the UK government on this issue, 

culminating in the announcement, earlier this year, of a +18 sales age for e-cigs to 
come into force in 2015. 

4. A Research Programme to enhance our knowledge about e-cigs, their constituent 
parts and emissions, and our understanding of the long-term effects of their use. 

 At E-Lites, we have already embarked upon a comprehensive scientific assessment of 
our products, to fully understand both what goes into them and what comes out of 
them. 

 
About E-Lites - E-Lites is the main brand of Zandera Ltd, one of the UK’s largest e-cig 
companies and, although no longer a member, a founding member of the Electronic 
Cigarette Industry Trade Association (ECITA). Zandera Ltd has recently been acquired 
by the Japan Tobacco Group and will be part of its’ international business, JTI. By being 
part of JTI, the E-Lites brand will have access to: 
 
• JTI’s extensive manufacturing expertise, enabling standards of product quality & 

product safety to be further enhanced; 
• the JT Group’s wider technological, research and scientific resources, facilitating 

development of next generation products to meet evolving consumer expectations and 
deliver ever better e-cig products; and 
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• JTI’s global distribution network in over 120 countries, enabling E-Lites to become 
much more widely available to smokers. 
 

E-Lites welcomes the development of appropriate and proportionate regulations for e-
cigs, covering product safety standards as well as product quality standards and 
consumer information, in line with the 4 pillars mentioned above. We believe that we can 
play a constructive role in helping craft such a regime and look forward to being able to 
contribute to the debate in partnership with governments, regulators and the scientific 
community.  
 
 
E-Lites 
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P&C PROPOSAL FOR PRODUCT QUALITY STANDARD FOR E-CIGS – 
November 2014 
 

1. Product standards; E-liquids 
 
a. Nicotine purity; must meet European (EP) or US (USP) 

Pharmacopoeia standards for nicotine. 
b. Purity of other e-liquid ingredients; must, at a minimum, be 

approved for use in food in the EU or other regulatory jurisdiction as 
appropriate. 

c. Prohibited e-liquid ingredients; ingredients that are classified as 
carcinogenic, mutagenic, or reproductive toxicants (CMRs), as defined 
in the United Nations Globally Harmonized System of Classification,1 or 
documented respiratory sensitizers may not be used in the 
manufacture of e-liquids. 

d. Manufacturing standards; e-liquid manufacture should be subject to 
appropriate quality management systems, such as those detailed in 
Standard 9001 of the International Organization for Standardization 
(ISO 9001). 

e. Batch identification; e-liquid containers must be labeled with a batch 
number for traceability purposes. Traceability to individual ingredient 
level should be implemented to source. 

f. Use-by-date; e-liquid containers must be labeled with a use-by-date. 
g. Safety information for consumers (NB this may be included in the 

general labelling requirement at part 3c) 
 

2. Product standards; Devices 
 

a. Materials; materials which come in direct contact with the consumer 
(e.g. mouthpiece) should be approved for use in contact with food in 
the EU or other regulatory jurisdiction(s) as appropriate.  

b. Manufacturing standards; e-cigarette manufacture should be 
subject to appropriate quality management systems, such as those 
detailed in Standard 9001 of the International Organization for 
Standardization (ISO 9001). 

c. Components; Should be certified compliant to specification by 
appropriate Certificate of Compliance and be supported by 
component batch traceability linked to a human readable code on 
every device.  

d. Devices and Refill mechanisms;  
i. must be child and tamper proof 
ii. must incorporate protection against breakage and leakage 

iii. refillable e-cigarettes must incorporate a mechanism which 
ensures refilling without leakage. 
 

3. Product standards; Packaging and Labeling 
a. Child proof caps 

i. Child proof caps required for all consumer level e-liquid products 

                                                      
1
 http://www.unece.org/trans/danger/publi/ghs/ghs_welcome_e.html  

http://www.unece.org/trans/danger/publi/ghs/ghs_welcome_e.html
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ii. Zero Nicotine Products do not require child proof caps 
b. Tamper evident packaging 

i. All Products require tamper evident packaging once leaving vendor 
chain of custody 

c. Labelling 
i. Smear Resistant Labelling is required on all e-liquid products 
1. Must pass “30 second submerged” test for all required elements 

ii. Nicotine content must be clearly displayed 
iii. Safety and health Warning must be clearly displayed 

1. Contains Nicotine 
2. Keep away from Children and Pets 

iv. Nicotine Traceability elements (i.e. Batch ID or nicotine batch ID 
or production date) 

d. Delivery 
i. All shipped liquid must be bagged or wrapped to provide 

waterproof barrier between packaging and product for spill 
protection 

ii. Safe handling information must be included in all packaging 
e. Active age verification 

i. All Vendors must use Active age verification for all sales (retail 
and/or online) 
 

4. Product testing 
a. Microbial contamination check; e-liquids must be subject to 

microbial contamination checks prior to placing on the market.  
b. Battery safety; batteries should be subject to independent safety 

inspection by an accredited company or organization. 
c. Electrical safety; e-cigarettes should be subject to independent 

electrical safety inspection by an accredited company or 
organization. 

 
5. Definitions 

Term  Meaning  Synonyms  Preferred 
terminology  

510  An e-cigarette type with a thread size of 7mm 
diameter with 0,5 mm pitch between battery and 
cartomizer. 

— 510 

Atomizer  Typically a heated wire wrapped around a fibrous 
wick that converts e-liquid into vapour by heating; 
the vapour quickly condenses to form an aerosol  

—  Heater  

Battery  The power source for the heater (atomizer); typically 
a lithium ion battery  

—  Battery  

Cartomizer  Combination of a heater (atomizer) and a cartridge 
which is disposable  

Carto  Cartomizer  

Cartridge  E-liquid reservoir that connects to the heater 
(atomizer) in a three-piece e-cigarette  

Cart  Cartridge  

Coil  Typically a resistive metal component of the heater 
(atomizer) that is in contact with the wicking material 
and, when supplied with current from a battery 
during puffing, heats up and converts e-liquid into 
vapour that quickly condenses to form an aerosol  

—  Heater  

Cut-off  An automatic shutdown feature on some models that 
prevents excessively long draws, to prevent 

—  Cut-off 
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Term  Meaning  Synonyms  Preferred 
terminology  

overheating  

Dual coil A two-coil heater (atomizer) to increase surface area 
of the heating unit 

— Dual coil 

E-cigarette A consumer product that provides an inhalable vapor 
by direct electrical heating of a liquid (E-liquid) 
contained within the device or a replaceable 
cartridge. 

E-cig, 
personal 
vaporizer, 
PV 

E-cigarette 

eGo A style of electronic cigarette that employs a 
threaded junction between the battery and 
cartomizer. Uses thread size of 7 mm diameter with 
0,5 mm pitch. 

— eGo 

E-liquid  E-cigarette liquid containing nicotine, flavour 
components and propylene glycol and/or glycerol  

Juice, e-
juice, smoke 
juice, smoke 
oil  

E-liquid  

Filler  Absorbent wicking material that holds the liquid in 
the cartridge  

Stuffing  Absorbent  

Glycerin/  
Glycerol 

E-liquid constituent used as the carrier. Usually of 
vegetable origin 

— Glycerin/  
Glycerol 

LED  Light-emitting diode at the end of e-cigarettes that 
glows when the device is activated  

—  LED  

Mod  A user-configured product comprising separately 
purchased components battery, heater (atomizer) or 
cartridge  

—  Modification  

Nicotine Level  The concentration of nicotine present in the e-liquid 
either in mg/ml or % v/v  

—  Nicotine 
concentration  

Personal vaporizer  Another term for an electronic cigarette or a device 
to vaporize various liquid and solid materials  

—  Personal vaporizer  

Propylene glycol  E-liquid constituent used as the carrier  —  Propylene glycol 
(PG)  

Pass-through  USB adapter for the electronic cigarette that 
connects to the heater (atomizer) to supplement or 
replace battery power with power drawn from a USB 
port  

—  Pass-through 
charging device  

Primer puff  A short, quick puff on the e-cigarette to activate the 
heater (atomizer) before a full puff  

—  Primer puff  

Vaping  The act of using an electronic cigarette  —  Vaping  

Vapour  Commonly used term to refer to the visible “smoke” 
produced by electronic cigarettes  

—  Aerosol  

Wick  Porous or fibrous material for transfer of liquid from 
the storage reservoir to the heater coil  

—  Absorbent  

Tank  A storage reservoir for e-liquid that is in direct 
contact with the heating coil  

—  Tank 
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Victim Support Scotland 
 

Mental Health (Scotland) Bill 

 

Victim Support Scotland is the largest voluntary organisation in Scotland 
supporting people affected by crime.  We provide practical help, emotional 
support and essential information to victims, witnesses and others affected by 

crime, both in the community and in every Sheriff and High Court in Scotland.  
The service is free, confidential and is provided by volunteers.  Victim Support 
Scotland welcomes the opportunity to provide written evidence to the Scottish 
Parliament’s Health and Sport Committee on the Mental Health (Scotland) Bill, 

with specific reference to the rights of victims of mentally disordered offenders 
(MDOs).   
 
Do you have any comments to make on Part 3 of the Bill and the 

introduction of a victim notification scheme for mentally disordered 
offenders? 
 
Information for Victims of MDOs 

 
It has been acknowledged

1
 that victims of mentally disordered offenders (MDOs) 

are given less information about the offender than other victims, which will 
include the offender’s whereabouts, the reasons behind the crime, and details on 

the release of the offender into the community.  This is very frustrating for victims 
and the fear of not knowing when the offender will be released may serve as an 
impediment to the victim’s recovery process.  If victims feel that they are not 
being kept informed of what is happening in their case, this can result in a lack of 

confidence in the criminal justice system as a whole, possibly affecting the 
likelihood of future engagement with the system.   
 
The right to information is one of the most important rights for victims of crime.  

This is found in Article 6 of the 2012 EU Directive establishing minimum 
standards on the rights, support and protection of victims of crime

2
, and is now 

included as a statutory right under section 6 of the recent Victims and Witnesses 
(Scotland) Act 2014

3
.  The provision of information to victims is vital for a number 

of reasons.  Firstly, the provision of case-specific information can help victims to 
understand the role that they are expected to play.  Secondly, keeping the victim 
informed at all stages of the criminal justice system, including after the trial, will 
ensure that the victim feels that their interests are respected and taken into 

account.  It is not merely the sentence that determines the victim’s sense of 
justice; it is also influenced by the manner in which they are treated throughout 

                                              
1 http://www.scotland.gov.uk/Resource/Doc/322658/0103811.pdf p.4 
2
 Directive 2012/29/EU of the European Parliament and of the Council of 25 October 2012 establishing 

minimum standards on the rights, support and protection of victims of crime, and replacing Council 
Framework Decision 2001/220/JHA  
3 http://www.legislation.gov.uk/asp/2014/1/enacted 

http://www.scotland.gov.uk/Resource/Doc/322658/0103811.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2012:315:0057:0073:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2012:315:0057:0073:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2012:315:0057:0073:EN:PDF
http://www.legislation.gov.uk/asp/2014/1/enacted
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the entire criminal justice procedure.  Finally, the provision of information can 
assist victims of crime when planning their safety.  Everybody has a right to feel 
safe in the communities in which they live. For victims, having been the target of 

a criminal offence, their sense of safety has often been jeopardised by the event; 
many victims are worried about meeting the offender in the street or in the local 
community. They therefore often want to know if the offender has been released, 
either with or without conditions. If they are aware that the offender is released 

back into the community, either temporarily or permanently, they may choose to 
take steps to increase their own sense of safety. Without information about the 
whereabouts of the offender, the victim is unprepared for the risk of meeting the 
offender in the community.  

 
Taking all of these points into consideration, Victim Support Scotland 
welcomes the Bill’s provisions for the introduction of a Victim Notification 
Scheme for victims of mentally disordered offenders (MDOs). 

 
Criminal Justice Victim Notification Scheme Proposals 
 
The expansion of the Criminal Justice Victim Notification Scheme (CJVNS) to 

include victims of MDOs sentenced to imprisonment and subject to Hospital 
Direction (HD) or Transfer for Treatment Direction (TTD) will bring the 
reassurance and peace of mind associated with the provision of information 
regarding an offender to a greater number of victims than is currently the case.  

This proposal will also minimise the administrative burden placed on victims as it 
will avoid the need for them to join two separate schemes.  To further alleviate 
this burden, Victim Support Scotland supports an opt-out scheme for all Victim 
Notification Schemes, whereby the information is provided unless the victim has 

stated that they do not wish to receive it.   
 
VSS welcomes the recent implementation of section 27 of the Victims and 
Witnesses (Scotland) Act 2014, which amends the CJVNS to allow victims of any 

offence to be part of the scheme, rather than solely prescribed offences as is 
currently the case.  We also note the Scottish Government’s commitment to 
lowering the threshold of sentence length to 12 months through their current 
order making powers within the Criminal Justice (Scotland) Act 2003

4
.     

 
Separate VNS Proposals 
  
Additionally, the Bill’s proposals to establish a Victim Notification Scheme for 

victims of offenders subject to a compulsion order and restriction order (CORO) 
is a major step forward in establishing a system of information provision as 
specified in the Victims’ Directive.  Being a victim of crime can be a particularly 
distressing and challenging experience if the crime has been perpetrated by an 

                                              
4Victims and Witnesses (Scotland) Bill Policy Memorandum, paragraph 52 
http://www.scottish.parliament.uk/S4_Bills/Victims%20and%20Witnesses%20(Scotland)%20Bill/b23s4-
introd-pm.pdf  

http://www.scottish.parliament.uk/S4_Bills/Victims%20and%20Witnesses%20(Scotland)%20Bill/b23s4-introd-pm.pdf
http://www.scottish.parliament.uk/S4_Bills/Victims%20and%20Witnesses%20(Scotland)%20Bill/b23s4-introd-pm.pdf
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individual whom society believes needs care, support or treatment; victims can 
often be more fearful in these circumstances and are in particular need of 
reassurance and protection.  As such, VSS strongly supports the introduction of a 

VNS for victims in such situations.   
 
We note that the VNS proposed by the Bill as introduced does not include victims 
of offenders who are subject to a compulsion order under section 57A of the 

Mental Health (Care and Treatment) (Scotland) Act 2003.  In accordance with 
article 6 of the Victim’s Directive, it is the view of Victim Support Scotland that 
victims should be able to access information about the release or escape of 
prisoners without limitations or exclusions, meaning that all victims, regardless of 

sentence length or whether or not the offender is mentally disordered, should 
receive the same amount of information.  We believe that the Bill should go 
further in ensuring that information is provided to victims of offenders subject to 
compulsion orders (COs); our suggestion is that the Victim Notification Scheme 

that is currently proposed to cover only offenders with a compulsion order and 
restriction order should be expanded to include offenders with a compulsion 
order if and when this order is extended on review at the six month point.     
 

Victims’ Representations 
 
Victim Support Scotland believes that victims should be consulted and given the 
right to provide information before any key decisions are taken in the case. As 

such, we agree with giving victims an opportunity to make representations to 
decision-makers about the effect of the decisions to be made and any other 
concerns they have as this ensures that the victim gets the opportunity to make 
their voice heard and give an input into the decisions made. In addition to the 

impact of the crime and any additional information that may be of interest, the 
victim should also be able to raise any concerns they have regarding their own 
safety and security following the release of the offender. Conditions restraining 
the offender from contacting the victim or entering certain geographical areas, for 

instance where the victim lives, should be set if deemed appropriate.   
 
As previously indicated5, Victim Support Scotland believes that in order to ensure 
that all victims are given equal opportunity to participate, all victims should be 

able to give information orally, in person or by pre-recording, in relation to any 
key decision about the offender.  Regardless of the type of order the MDO is 
subject to, victims should be given the chance to provide information in the 
manner of their choosing.    
 

Victim Support Scotland would like to highlight the need for further clarity 
regarding the right for victims to make representation. To ensure transparency 
and accountability, the circumstances under which representation is allowed 

should be made clear and communicated to victims in a timely manner. We 

                                              
5
 Victim Support Scotland (2013) For Justice.  The Victims and Witnesses (Scotland) Bill 2012: A Response 

from Victim Support Scotland.  

http://www.victimsupportsco.org.uk/lib/liDownload/923/For%20Justice%20-%20The%20Victims%20and%20Witnesses%20Scotland%20Bill.pdf?CFID=12911477&CFTOKEN=70855790%20
http://www.victimsupportsco.org.uk/lib/liDownload/923/For%20Justice%20-%20The%20Victims%20and%20Witnesses%20Scotland%20Bill.pdf?CFID=12911477&CFTOKEN=70855790%20
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believe every victim should have the ability to make their voice heard throughout 
the assessment process and that their voice should be considered and taken into 
account as an integral part of the decision-making process.  

 
Conclusion 
 
Victim Support Scotland supports the general principle of Part 3 of the Bill, as 

regards the introduction of a Victim Notification Scheme for victims of Mentally 
Disordered Offenders.  In order to maximise the number of victims who would 
benefit from these proposals, we suggest that the scheme should also cover 
victims of offenders subject to compulsion orders which have been extended at 

the six month review.  We look forward to further discussions on how victims of 
MDOs can access their rights to information as detailed in the Victims’ Directive, 
and are pleased to be currently working in partnership with other relevant 
agencies in developing practical suggestions and options for the implementation 

of the updated legislation.  
 
 
Victim Support Scotland 

August 2014 
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Legal Services Agency Mental Health Representation Project 
 

Mental Health (Scotland) Bill 

 

1. Do you agree with the general policy direction set by the Bill? 
 
We agree with the general policy direction set by the Bill which on the 

whole seeks to promote the approach adopted by the 2003 Act to ensure 
that law and practice relating to mental health is underpinned by a set of 
principles, particularly minimum restriction of an individual’s liberty, 
maximum benefit and involvement of service users in their care and 

treatment. 
 
We also agree with the policy objectives of the Bill to improve the 
efficiency and effectiveness of the mental health system in Scotland, to 

ensure that patients have sufficient time to prepare for hearings, even 
those requiring to be held at short notice, and that the Tribunal has all the 
required information to make its decision.  
 

We are concerned, however, that the proposed changes contained in the 
Bill, whilst in theory may appear to promote the policy objectives, will not 
achieve the policy objectives in practice. Furthermore, we are concerned 
that some of the changes proposed may be an unnecessary infringement 

of individuals’ rights and freedoms. 
 
We welcome the policy objective to extend the system of review of 
conditions of excessive security with proposals to provide an effective right 

of appeal against detention in conditions of excessive security for patients 
outwith the State Hospital, to promote the principle of least restriction.  We 
do however look forward to being consulted in relation to relevant draft 
Regulations.  

 
2. Do you have any comments on specific proposals regarding amendments 

to the Mental Health (Care and Treatment) Scotland Act 2003 as set out in 
Part 1 of the Bill? 

 
Procedure for Compulsory Treatment 
S1: Measures until Application is Determined 

We are very concerned about the proposal to increase the five working 

day period to ten working days in s1 of the Bill. 
 
We are also concerned that this proposal did not feature in the draft Bill 
consultation and in our view there has not been a full, considered 

consultation on this point. We have significant concerns regarding this 
proposal and believe that it may not be ECHR compliant. We note that 
there are provisions for an individual to challenge a Short Term Detention 
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Certificate under s50 of 2003 Act however in practice where an individual 
lacks capacity or lacks the motivation, to do so, the proposal could 
essentially result in individuals being detained in excess of 40 days without 

any form of independent review by a judicial body.  We noted that a 
number of respondents, in particular the Mental Welfare Commission for 
Scotland, commented in their responses to the draft Bill consultation that 
they were pleased to see that this aspect of the McManus review had not 

been included in the draft Bill consultation and we are therefore surprised 
that it has been included at this stage. 
 
In our view not only are the proposals potentially not ECHR compliant but 

they are also unnecessary. Whilst the McManus Report indicated that 
during their consultations there were concerns about the large number of 
cases which required multiple hearings, it has not been evidenced that this 
remains an issue.   The Mental Health Tribunal for Scotland has reported 

a decrease in multiple hearings. A number of factors have occurred since 
the McManus Report which may have contributed to this decrease.  
 
Firstly, it is expected that the Code of Conduct for Mental Health Tribunal 

work produced by the Law Society of Scotland will have assisted in 
reducing the number of multiple hearings. Secondly, there has been an 
increase in solicitors practicing mental health law throughout Scotland 
since the McManus report was produced which has assisted in accessing 

solicitors in areas outside the Central Belt within the tight timescales for 
Mental Health Tribunals and it is reasonable to expect that this too will 
have reduced the number of multiple hearings required. Thirdly, since the 
McManus report there has been seen a greater use of technology with 

individuals, particularly medical professionals giving evidence by phone 
which will have reduced the number of multiple hearings. The Mental 
Health Tribunal is also now piloting video conferencing that may further 
help reduce the need for multiple hearings particularly in rural locations. 

Fourthly, many Mental Health Officers will now also include details of the 
solicitor acting in the CTO application where this is known which has also 
assisted as this gives the solicitor acting more advance notice of the 
hearing. 

 
Furthermore, in our view, extending the five day to ten days would not 
necessarily resolve the issue of multiple hearings.  We would submit that 
in many cases it may be difficult to fully prepare for a Tribunal hearing 

where a patient is opposed to a Compulsory Treatment Order in 10 
working days. The steps that require to be taken include meeting with the 
patient, obtaining papers from the Tribunal, considering these and 
discussing them with the patient, thereafter carrying out enquiries that can 

include obtaining an independent psychiatric report.  This requires the 
solicitor to identify an available expert, have the expert examine the 
patient and prepare a written report which thereafter requires to be fully 
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considered and discussed with the patient.  This does not account for 
inevitable delays that will still exist outwith the solicitors control such as 
late service of papers, patients not seeking legal representation until close 

to the hearing (which in our experience is not uncommon), and availability 
of suitably qualified experts. 
 
We would submit that if the issue of multiple hearings still exists to the 

same extent as it did when the McManus Report was produced, (which we 
do not consider to be the case), other areas could be addressed which 
would potentially improve the experience of the Tribunal process without 
further infringement on the patient’s rights.  For instance, one of the main 

issues expressed during the consultation for the McManus Report was 
panels at continued hearings having different panel members from those 
at the first hearing which then requires evidence previously heard by the 
Tribunal to be repeated.   This could be addressed by other means 

through the Tribunal administration. 
 
The proposal to ensure that the proposed extension to ten working days 
will not increase the continuous period of detention of 56 days provided by 

s65(3) or the six month period in s64 although well meaning would result 
in considerable confusion, and would not be sufficient to offset the 
infringement of human rights caused by the extension of the five day 
period.   We believe that the proposal would lead to confusion and lack of 

certainty in establishing the start date and end date of the Compulsory 
Treatment Order.   There is also in our view a real risk that this in itself 
could lead to unnecessary delays in the Tribunal process and hearings 
have to be adjourned which is clearly not the policy objective of the Bill.  

 
Orders Regarding Level of Security 
Section 11 and 12: Orders relating to non-state hospitals 

We welcome the proposal to amend legislation to allow movement of an 

individual within the same hospital as we agree that this more accurately 
reflects the current forensic estate. 
 
S12 Qualifying  Non- State Hospitals and Units 

We note that s272A provides that ‘qualifying hospitals’ should be provided 
for by Regulations but note that the Policy Memorandum indicates that 
there will be no provision for patients detained in low secure setting and 
yet the Supreme Court judgement in RM v Scottish Ministers relates to 

exactly this. In our response to the draft Bill consultation we agreed that it 
was appropriate for ‘qualifying hospitals’ to be medium secure facilities 
given the current landscape of the secure estate. 
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Time for appeal referral or disposal 
S15: Appeal on Hospital Transfer 

We note the proposed change to bring the appeal period down from 12 

weeks to 28 days. We do not support this change and do not agree with 
the policy objective to bring the Act into line with similar appeals in other 
parts of the Act in this regard.  Our view is that there are specific transfer 
provisions for transfer to the State Hospital and these serve a very distinct 

purpose from other transfer provisions found in s125 or s219 of the Act. 
Section 126 and section 220 relate to the State Hospital alone. There are 
other instances of special provisions throughout the 2003 Act in respect of 
the State Hospital, for example the excessive security provisions, and we 

would submit that it is appropriate that State Hospital cases are treated 
differently. 
 
The first consideration is that that generally individuals are admitted to the 

State Hospital when they are vey unwell, particularly so where they have 
been transferred from another hospital or prison. Such individual’s may at 
the time of transfer lack capacity to instruct a solicitor in relation to a 
potential appeal against their transfer, or may not realise initially the 

implications of their transfer to the State Hospital. In these circumstances, 
it would disadvantage individuals transferred to the State Hospital to 
reduce the 12 week period to 28 days. 
 

Secondly, the comments in the Policy document that all that is required to 
initiate an appeal under both s219 and 220 is to submit an appeal in 
writing with a brief statement of reasons does not have regard to good 
professional practice. It is appropriate before advising a client to appeal 

against their transfer to make enquiries and provide them with advice 
regarding prospects of success. In the context of the State Hospital this is 
not always possible within the timescale of 28 days given the location of 
the hospital and the difficulty in identifying appropriately qualified doctors 

to complete independent psychiatric reports for patients at the State 
Hospital. Often appropriately qualified psychiatrists who are willing and 
able to do such reports have other heavy work commitments. There are 
also special security measures at the State Hospital which further impinge 

on their ability to complete reports in limited time scales. We would 
therefore submit that 28 days from the date of transfer is not sufficient time 
to allow patients to appeal to the Tribunal against the transfer. 
 

Finally, in practice we do not agree that the current 12 week period should 
cause any significant problems in people receiving appropriate treatment. 
We would point out that there are already provisions contained in the 2003 
Act to allow transfers to go ahead before the determination of an appeal in 

urgent situations.  
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S19: Consent to being a Named Person 

We continue to have concerns regarding the provisions of requiring 
consent to be given to being appointed as a Named Person contained 

within s19. Whilst we understand the rationale behind the need for an 
individual to consent to acting as a Named Person we are concerned that 
the focus should be on the individual making a nomination or declaration. 
We would suggest that the onus should be on the individual nominated to 

make a declaration where they do not wish to accept the nomination of 
Named Person. To have a situation where someone is not a Named 
Person until they provide written consent to acting as Named Person is 
fraught with difficulties, could potentially delay the Tribunal process and 

result in an individual being deprived of the additional safeguard of a 
Named Person.  
 

3. Do you have any comments on the provisions in Part 2 of the Bill on 

criminal cases? 
 
We do not have any further comments to make on Part 2 of the Bill 
beyond those we made in our response to the draft Bill consultation. 

 
4. Do you have any comments to make on Part 3 of the Bill and the 

introduction of a victim notification scheme for mentally disordered 
offenders? 

 
We do not have any further comments to make on Part 3 of the Bill 
beyond those we made in our response to the draft Bill consultation. 
 

5. Is there anything from the McManus Report that’s not been addressed in 
the Bill and that you consider merits inclusion in primary legislation? If so, 
please set out why. 
 

In relation to Named Persons the McManus Report recommended that if a 
service user who has not appointed a named person is at the relevant time 
unable to appoint a named person and has not signed an advance 
statement or other document expressing a wish not to have a named 

person, anyone with an interest should be able to apply to the tribunal to 
be appointed as a named person. The Bill does not provide for this as it 
seeks to remove the provision of Section 256(1) (a). Whilst we fully adhere 
to the right of a patient to have autonomy there are situations which could 

arise where there is no Named Person but it would be appropriate for an 
individual to be appointed to act as the Named Person to promote the 
interests of the patient. 
 

6. Do you have any other comment to make about the Bill not already 
covered in your answers to the questions above? 
 

http://www.scotland.gov.uk/Resource/Doc/281409/0084966.pdf
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We note that there is no provision for a register of Named Persons. We 
believe there may be benefit in holding a register of Named Persons.  We 
believe this would be helpful to practitioners and the Mental Health 

Tribunal Service alike. 
 
We note that there are no proposals for the addition of Curator Ad Litem 
as a party who can appeal to the Sheriff Principal in terms of s320  and 

appeal to the Court of Session in terms of s322 of the Mental Health (Care 
and Treatment) (Scotland) Act 2003. We would welcome such proposals. 
 
We also note that there are no proposals for the inclusion of recorded 

matters in respect of orders under the Criminal Procedure (Scotland) Act 
1995. We believe that the Tribunal should be able to make recorded 
matters in appropriate cases. We would welcome such proposals.  
Finally we note that there is no provision to allow for interim CTO to be 

made where an application for a CTO is being made for someone on a HD 
or TTD which is due to expire. We would welcome such a proposal. 
 
Information about Legal Services Agency’s Mental Health 

Representation Projects 

Legal Services Agency (LSA), Scotland's National Law Centre, is a 
registered charity and public service organisation. Its objectives are to 
assist disadvantaged persons in Scotland by undertaking casework to a 

high volume and quality, by conducting legal research and by providing 
legal education and training. 
 
LSA runs two specialist Mental Health Legal Representation Projects 

comprising of eight solicitors and one Solicitor Advocate based in Glasgow 
and Edinburgh. The Projects provide specialist legal advice, assistance 
and representation to people with mental health problems, acquired brain 
injury and dementia, their families and carers in these areas. The Projects, 

generally, aim to provide a holistic legal advice, assistance and 
representation service on all aspects of civil law relevant to the needs of 
their client group specifically in the areas of mental health and incapacity 
law and where there is an interface with other aspects of civil law the 

Projects look to provide the service in those areas for example family law, 
reparation, debt, housing, community care etc. The primary areas of 
activity of the Projects are, however, in the areas of detention, compulsory 
treatment and guardianship.  

 
The Projects are widely regarded as two of Scotland’s main providers of 
legal advice, assistance and representation in the field of Mental Health 
and Incapacity Law.  

 
 
 



11 

Legal Services Agency Mental Health Representation Project 
The Faculty of Advocates 

 

Mental Health (Scotland) Bill 

 
 
The Faculty welcomes the opportunity to provide written evidence 

commenting on the Mental Health (Scotland) Bill, in the form it has been 
introduced.  
 
We provided comments in response to the Scottish Government 

consultation exercise issued in December 2013, and a copy of the Faculty’s 
response is attached for reference. We note that parts of the Bill as 
introduced are in much the same form as the consultation draft, but there 
are a number of important differences. We discuss some of those below. 

 
Question 1: Do you agree with the general policy direction set by the Bill? 

Insofar as the policy of the Bill is that set out in paragraph 15 of the Policy 
Memorandum, the Faculty is broadly supportive, and we are certainly supportive 

of the broader aim of the 2003 Act set out in paragraph 14.  
 
 
Question 2: Do you have any comments on specific proposals regarding 

amendments to the Mental Health (Care and Treatment) Scotland Act 2003 
as set out in Part 1 of the Bill? 

2.1 We welcome the decision not to proceed with the proposal in the consultation 
draft which might have resulted in patients being detained on the basis of only 

one medical report. For the reasons which are set out in the Faculty response to 
that consultation, we considered that would have been an undesirable change. 
 
2.2 The Faculty also welcomes the more nuanced approach to the maximum 

period for suspension of detention proposed in section 9. While this may involve 
a marginal increase in effort in record-keeping, it seems to us an important 
safeguard for patients and may be relevant to consideration by the Mental Health 
Tribunal for Scotland of variation of hospital-based CTOs to community-based 

CTOs for patients who are able to spend substantial periods of time in the 
community. 
 
2.3 We note the provisions proposed in section 1 which will double the existing 

extension period from 5 to 10 days for patients detained on Short Term Detention 
Certificates where an application for Compulsory Treatment Order has been 
made. This did not feature in the most recent consultation, though it was 
canvassed in the McManus review. We note the rationale given at paragraphs 

18-20 of the Policy Memorandum, namely “ensur[ing] patients have sufficient 
time to prepare for hearings, even those requiring to be held at short notice, and 
that the Tribunal has all the information needed...” The experience of our 
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members practising in this area is that the Mental Health Tribunal for Scotland 
makes strenuous efforts to facilitate hearings within the existing timescale, 
though they are not in control of the production of reports and the like. It is our 

experience that pressure on the time of medical professionals is sometimes an 
issue in scheduling Tribunal business. We note that the section attempts to 
balance the significant extension (a Short Term Detention Certificate lasts for 28 
days, so that the extension period of 10 days has to be seen in that light) by 

reducing the period of 6 months for which a Compulsory Treatment Order lasts 
by the same period. Overall, we consider that this is a reasonable way of 
balancing the liberty of patients and the practicalities of managing the tribunal 
process. 

 
2.4 We note the provisions of sections 11 and 12, which were not in the 
consultation draft, and have, we assume, been brought forward by the Scottish 
Government following its separate consultation about section 268 of the 2003 Act 

in light of the decision of the UK Supreme Court in the case of M v Scottish 
Ministers.6 A copy of the Faculty’s response to that consultation is attached. The 
Committee will no doubt be aware that case came before the courts because 
section 268 was enacted envisaging that patients detained other than at the 

State Hospital should have the same right to challenge the level of security in 
which they were detained, but that the coming into operation of that section 
required the Ministers to lay regulations before the Parliament and that had not 
been done. Aspects of the proposed sections 11 & 12 will require regulations too, 

and the Committee will no doubt wish to ascertain the Ministers’ proposed 
timetable for those. 
 
2.5 The Faculty has some concerns about the proposed form of section 26. As 

we indicated in our response to the consultation draft, it seems to us that a 
requirement that the MHO consent to a transfer for treatment direction goes a 
good deal further than the stated policy aim of ‘involving’ the MHO in the process. 
More than that, however, our concern, based on the experience of members 

practising in this area, is that MHOs may not readily be available in the prison 
estate: they are skilled professionals with a large caseload. There is a risk that in 
some cases treatment for acutely unwell prisoners will be delayed. It might be 
said that the involvement of the MHO is intended as a safeguard for the 

prisoner/patient; while there is some truth in that, the prisoner is already subject 
to detention, albeit by order of the court. 
 
Question 3: Do you have any comments on the provisions in Part 2 of the 

Bill on criminal cases? 

The Faculty has no comments on those provisions. 
 
Question 4: Do you have any comments to make on Part 3 of the Bill and 

the introduction of a victim notification scheme for mentally disordered 
offenders? 

                                              
6
 M v Scottish Ministers [2012] UKSC 58; 2013 SC(UKSC) 139; 2013 SLT 57. 
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4.1 The Faculty is of the view that in general, the scheme in Part 3 appears to 
strike a careful balance between the rights and interests of the various individuals 
involved. 

 
4.2 There is a small but potentially important practical matter which seems to us 
may arise under part of what is proposed in section 45, which will introduce new 
section 17B into the Criminal Justice (Scotland) Act 2003 about making 

representations. We recognise the importance of the making of representations, 
and equally that it may not always be practicable. It is proposed in section 17B(6) 
that the Scottish Ministers need not afford an opportunity to make 
representations if it is not reasonably practicable. That is a sensible provision, 

however the Ministers are not the only decision-takers mentioned in section 17B, 
and it seems to us that consideration should be given to extending the 
reasonable practicability provision to the Tribunal and to MHOs. Since the 
Scottish Ministers may be the first port of call for persons seeking to make 

representations, the public interest would be represented in the decision making 
process. Otherwise, it is possible to conceive of situations in which the Tribunal 
or an MHO might be prevented from taking a decision within a reasonable time 
simply because it had not proved possible to obtain representations from an 

affected person - that is undesirable from the point of view of certainty of decision 
making and the need to respect the rights of patients as much as other potentially 
interested persons.  
 
Question 5: Is there anything from the McManus Report that’s not been 
addressed in the Bill and that you consider merits inclusion in primary 
legislation? If so, please set out why. 

In our view, there is nothing from the McManus review which has not been 

otherwise addressed which merits primary legislation. 
 
 
Question 6: Do you have any other comment to make about the Bill not 

already covered in your answers to the questions above? 

The Faculty has no other comments to make. 
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Appendix 1 - Faculty of Advocates response to Scottish Government 
consultation on draft Mental Health (Scotland) Bill 

 
RESPONSE  

by 
FACULTY OF ADVOCATES 

to 
SCOTTISH PARLIAMENT 

on 
Mental Health (Scotland) Bill Consultation 

 
The Faculty welcomes the opportunity to comment on these proposals. We 
have addressed the questions in turn, commenting on those of which our 
members have direct experience and those which appear to us to raise 

issues of principle or practicality. 

Question 1: Do you have any comments on the proposed amendments to the 
Advance Statement provisions? (Chapter 2) 
Comment 
We have no comments on the subject matter of Q1. 

Question 2: Do you have any comments on the proposed amendments to the 
Named Person provisions? (Chapter 2) 
Comment 
While the Faculty understands the rationale for the proposed requirement 
that Named Persons obtain leave, we have a number of concerns about its 
scope. 
 

As a preliminary, we would observe that the draft Bill contains no readily 
identifiable test for granting leave, nor is there any procedure for dealing 
with the refusal of leave. The former is likely to give rise to appeals, while 
the latter may do so.  

 
Further it seems to us that the list of cases in draft section 19 is rather 
uneven. The requirement to obtain leave before making certain types of 
application would seem undesirable in certain circumstances. In particular 

we have concerns about the need to obtain leave in cases falling under 
section 50, which, by their very nature, require speed of action. 

 
Question 3: Do you have any comments on the proposed amendments to the 

medical examination and compulsory treatment order provisions? (Chapter 2) 
Comment 
The Faculty understands that there has been concern in some quarters 
about the proliferation of reports that can exist in some cases. We are 

however concerned that the effect of the changes is that some patients can 
be detained on the basis of one medical report. The proposal within the Bill 
for dispensing entirely with a second medical opinion based upon the 
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MHO’s belief that the patient does not have a GP or that it is not practicable 
to obtain a second opinion subject only to a requirement to record the 
reasons for reaching that view does not appear to be a sufficiently robust 

safeguard. The requirement that there be two medical reports has, in one 
form or another, been part of the landscape in this area of law for a long 
time, and, we suggest, for good reason. If it is to be dispensed with, the Bill 
should be fortified to spell out that this should be done only in truly 

exceptional cases. 
 
Further, it appears to us that the observation at para 15 of the consultation 
that “If no GP can be identified then the patient would retain the right to 

instruct an independent medical report as a protection” is not really an 
adequate answer. That is a right which any patient ought to have, and it is 
no answer to a proposal which appears based on no more than expediency. 
The more so as it may be that patients without GP registration may - and 

we stress may - be drawn disproportionately from already disadvantaged 
groups. That ought to be explored further and a proper evidential base 
obtained before a proposal in this form is taken further. 
 

Finally, it would, of course, be open to the Tribunal to instruct a report if it 
were not content with an application being presented on the basis of only 
one report. However, we suggest that reliance on this as a matter of routine 
rather than as an exceptional power would be undesirable for two reasons. 

Firstly, budgetary: the cost would be unfairly shifted to the Tribunal. 
Secondly, if the second medical report was, in essence provided at the 
instance of the Tribunal, there may be a risk that the Tribunal could be 
perceived as supporting the application rather than determining it. That is 

plainly undesirable. 

 
Question 4: Do you have any comments on the proposed amendments to the 
suspension of detention provisions? (Chapter 2) 

Comment 
Revision of the suspension of detention provisions seems to us entirely 
sensible. 
 

We note however that the draft bill departs entirely from the careful scheme 
recommended by the McManus review, about which there was then detailed 
consultation. It does not appear that any of the consultation responses has 
been reflected in the Government’s proposals, nor does the consultation 

document give any explanation of why the Government has departed from 
that. 
 
The Government expressed the view that “Given the provisions within the 

Act for review of orders, and indeed for variation to community based 
orders, it is felt that the 9 month limit could now be dispensed with”. 
However the provisions for the review of orders and variation to community 
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based orders had their origins in the Millan Report and were legislated for 
in the 2003 Act – as was the 9 month time limit for suspension of detention 
(which time limit did not exist before the 2003 Act). The existence of the 

provisions for the review of orders and variation to community based 
orders cannot logically be a reason for abolishing the 9 month limit now 
any more than it would have been a reason for not implementing the 9 
month limit in the first place. 

 
The Millan Report recognised that there was a potential for abuse (Chapter 
6, paragraph 73), saying “Although we have no evidence to suggest abuse 
of the current arrangements, we would not wish the potential for abuse to 

remain, particularly when an alternative approach is available by means of 
a community order”. It hardly seems consistent with that approach to 
remove the limit entirely. 
 

It might be viewed as inherently desirable that a patient who can, and is, 
spending substantial amounts of time in the community should be subject 
to a community-based CTO rather than being subject to a hospital-based 
CTO, and depending upon the discretion of the RMO for his or her liberty. 

 

Question 5: Do you have any comments on the proposed amendment requiring a 
MHO to submit a written report to the Mental Health Tribunal? (Chapter 2) 
Comment 
None 

 
Question 6: Do you have any comments on the proposed changes to the 
emergency, short-term and temporary steps provisions? (Chapter 2) 

Comment 
None 

 
Question 7: Do you have comments on the proposed changes to the suspension 

of certain orders etc. provisions? (Chapter 2) 
Comment 
None 

 

Question 8: Do you have any comments on the proposed amendments to the 
removal and detention of patients provisions? (Chapter 2) 
Comment 
None 

 
Question 9: Do you have any comments on the proposed amendments to the 
timescales for referrals and disposals provisions? (Chapter 2) 
Comment 
As we understand matters, the Tribunal as a matter of fact acts promptly in 
appropriate cases and seeks to deal with all matters within a reasonable 
time. It is in any event part of the obligations of the Tribunal in terms of 
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article 5(4) of the European Convention on Human Rights that cases 
relating to detention are reviewed speedily. The requirement for the 
Tribunal to “do their utmost” seems to us to add comparatively little. 

 
Moreover, by imposing such an obligation upon the Tribunal, another 
procedural requirement would be imposed – a failure to comply with which 
would arguably be a procedural impropriety and might result in procedure 

before the Tribunal beyond the simple recording of why steps were not 
undertaken with the utmost speed. Further, such a procedural impropriety 
would give rise to a right of appeal, since, quite properly, procedural 
impropriety is one of the enumerated grounds of appeal in section 324(2) of 

the 2003 Act. 
 
There may also be an increase in the number of appeals as a consequence 
of the reform to timescales, though we deal with these in more detail at 18, 

below. 

 
Question 10: Do you agree with the proposed amendments to the support and 
services provisions? If you disagree please explain the reason(s) why. (Chapter 

2) 
Comment 
None 

 

Question 11: Do you agree with the proposed amendments to the arrangements 
for treatment of prisoners and cross border-and absconding patients provisions? 
If you disagree please explain the reason(s) why. 
(Chapter 2) 

Comment 
Insofar as the Bill’s stated purpose of “involving” the MHO in the transfer 
of prisoners to hospital is concerned the Faculty would question whether 
the terms of the proposed legislation accurately reflects that intention. 

 
As section 23 is currently drafted, it appears that the involvement of an 
MHO is mandatory and a prerequisite to transfer. That appears to go a good 
deal further than “involvement”, and our concern is, based on the 

experience of members practising in this area, that MHOs may not be 
readily available within the prison estate. In order to be able to provide 
prisoners with appropriate care in cases of urgency it might be preferable 
for the Scottish Ministers to retain a greater degree of discretion in the 

involvement of an MHO or his consent. 
 
We have no comment in relation to the cross-border or absconding 
provisions. 

 
Question 12: Do you have any comments on any of the proposed amendments 
relating to the “making and effect of orders” provisions? (Chapter 3) 
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Comment 
The provisions in relation to time limits in the criminal courts provide a 
helpful clarification. Otherwise we have no comment. 

 
Question 13: Do you have any comments on the proposed amendments to the 
“variation of certain orders” provisions? (Chapter 3) 
Comment 
In light of what has been stated to be the experience of the Government in 
relation to these difficulties, the proposals seem entirely sensible. 

 
We note that paragraph 62 of the consultation appears not to be addressed 

in any of the consultation questions. We have no comment to make on 
those proposals. 

 
Question 14: Do you agree with the proposed approach for the notification 

element of this VNS? If not, please explain why not and please outline what your 
preferred approach would be. (Chapter 4) 
 
Question 15: Do you agree that victims should be prevented from making 

representations under the existing mental health legislative provisions once they 
have the right to do so under the proposed Victim Notification Scheme?  
Please provide reasons for your answer. (Chapter 4) 
Comment 
We have chosen to respond to these two questions and question 16 
together. The Faculty is of the view that the scheme as proposed appears 
to strike a careful balance between the rights and the interests of the 
various individuals involved. 

 
Question 16: Do you agree with the proposed approach for the representation 
element of a Victim Notification Scheme relating to Mentally Disordered 
Offenders? If not, please explain why not and please outline what your preferred 

approach would be. (Chapter 4) 
Comment 
See above. 

 

Question 17: Please tell us about any potential impacts, either positive or 
negative, you feel any of the proposals for the Bill may have on particular groups 
of people, with reference to the "protected characteristics". (Chapter 5) 
Comments: 
None 

 
Question 18: Please tell us about any potential costs or savings that may occur 
as a result of the proposals for the Bill, and any increase or reduction in the 

burden of regulation for any sector. Please be as specific as possible. 
(Chapter 5). 
Comments: 
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It appears to us that the possibility of granting a CTO on the evidence of 
one doctor may result in more appeals with a consequent increase in legal 
costs. It may also result in an increase in the costs to the Tribunal, as the 

Tribunal may be disinclined to grant a CTO on the evidence of one doctor 
alone and may make increased use of the power to obtain an independent 
report. As a result there may simply be a shifting of costs around the 
system. 

 
The requirement on the Tribunal to determine cases with utmost speed 
might also result in an increased number of appeals and consequent costs 
to the Tribunal, court service and parties, for the reasons given in our 

answer to Q9. 
 
Similarly, the reform of time limits may well result in an increase in legal 
costs. At the present juncture a large number of appeals are not instigated 

because the existing time limits permit a further application in 
comparatively early course (whether or not an application is in fact 
presented), and there is therefore no real practical benefit in the instigation 
of an appeal. By the time any appeal would be heard there could have been 

a new application in any event. This is particularly true in relation to cases 
involving restricted patients, where any appeal is heard by the Inner House 
of the Court of Session, which, while some progress at reducing the times 
involved has been made, typically takes place a number of months after the 

original decision.  
 
 
Appendix 2 - Faculty of Advocates response to Scottish Government 

consultation on section 268 of the Mental Health (Care and 
Treatment)(Scotland) Act 2003 
 

CONSULTATION QUESTIONS 

 
CONSULTATION QUESTIONS 
 
1. Proposals for regulations 

 
Our first proposal for legislative change is that we bring forward regulations in the 
following terms: 
 

Section 268 of the 2003 Act gives a right of appeal against levels of excessive 
security for qualifying patients in qualifying hospitals. We propose that a 
qualifying patient would be - 
 

• an individual who is subject to an order requiring them to be detained in a 
hospital which operates a medium level of security; and  
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• who has a report from an approved medical practitioner (as defined by 
section 22 of the 2003 Act, who is not the patient’s current RMO,)which supports 
the view that detention of the patient in the qualifying hospital involves the patient 

being subject to a level of security which is excessive in the patient’s case.  
 
A qualifying hospital would be one of the following- 
 

•  the Orchard Clinic in Edinburgh, and the regional medium secure 
component of  Rohallion in Tayside  and Rowanbank in Glasgow   
 
 

Please tell us about any potential impacts, either positive or negative you feel 
these proposals for regulations may have. 
 

Comments 
 

The Faculty welcomes the opportunity to comment on these proposals. We 
begin with a number of general points.  
 
We consider that section 268 and associated sections properly reflect the 

general scheme of the 2003 Act, and in particular that individuals should be 
subject to the minimum restriction on liberty necessary in the circumstances of 
the individual case. We suggest that it is desirable in principle that individuals 
who are detained in conditions of excessive security are afforded the 

opportunity to challenge their detention and to obtain an effective remedy, 
whether or not they are detained at the State Hospital. 
 
We would also observe that affording patients at the State Hospital a right to 

challenge the level of security imposed upon them without affording an 
equivalent and effective remedy to patients at lower levels of security may 
amount to discriminatory treatment within the scope of Article 8 taken together 
with Article 14 of the ECHR. 

 
Section 264 appears to have achieved its aims. It has been effective in 
moving on patients from the State Hospital who no longer require the 
conditions of special security there.  Section 264 is perceived as being a 

driving force behind patients being moved from the State Hospital. Its 
effectiveness is not necessarily limited to the making and granting of 
applications. The Faculty’s view, informed by the experience of members 
practising in this area, is that the fact that section 264 exists is perceived as 

being a positive influence on moving patients to lower security levels without 
the need in some cases for an application to be made at all. It helps to 
support a culture whereby the Responsible Medical Officer requires to keep in 
mind the level of security at which the patient is detained.  

 
Against that background, the effective implementation of section 268 is a 
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welcome step. 
 
It is perhaps stating the obvious to point out that making regulations for the 
purposes of section 268 would assist patients who are detained in conditions 

of excessive security outwith the State Hospital to move on through the 
mental healthcare system – which is the entire point of the excessive security 
provisions of the 2003 Act. 
 

We would also observe that if there is no problem with entrapment at the level 
of medium secure facilities then there are unlikely to be supportive medical 
reports on which to base applications. In short, if there is no difficulty then the 
mechanism would be little used.  On the other hand if there is a difficulty then 

those patients who are suffering as a consequence will be able to seek 
effective relief.  
 
The impression of some members practising in this area is that there has 

been, to a certain extent, a “displacement” of the problem of excessive 
security from the State Hospital to hospitals with lower security levels. There 
is an effective driving force for those patients detained at the State Hospital. 
There is no effective driving force for those patients detained in medium 

security.  
 
Turning to the detail of the proposals, while the Faculty favours the proposal 
that a supportive report from an authorised medical practitioner should 

accompany an application, it is not apparent why the patient’s Responsible 
Medical Officer should be precluded from providing a report. Although 
perhaps uncommon, it is not difficult to envisage circumstances in which a 
patient’s Responsible Medical Officer might be of the view that a patient was 

perhaps detained in conditions of excessive security, but might conclude that 
he or she was not in a position to obtain appropriate alternative facilities. In 
those circumstances it would seem unnecessary to require a different 
authorised medical practitioner (who would almost certainly be less familiar 

with the patient and his or her case) to become involved and provide a report. 
It is possible that this would result in an overall costs saving in some cases. 
  
Equally, it is not apparent why the proposed regulations are restricted to 

patients at medium secure facilities. It seems likely that any “displacement” of 
the issue that has happened from the State Hospital to the medium secure 
units is also likely to occur at lower levels. Members of Faculty have 
experience of patients at lower levels of security having difficulties with being 

detained at excessive levels of security - particularly in moving from locked 
wards to open wards, and from hospitals into the community. We note that the 
patient in the case of RM sought to move from a locked ward in a low security 
hospital to an open ward also in a low security hospital. 

 
It is at least possible that limiting review of excessive security to patients in 
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medium secure facilities will not necessarily solve the problem but merely 
result in a further displacement of the problem to the next lower level of 
security i.e. in the case of the proposed regulations to the level of low security. 
 

 
2 .Our second proposal is that we do not bring forward regulations but instead 

repeal section 268 at the earliest opportunity. At the same time we will consider 
the review undertaken by the National Forensic Network of patients detained in 
the high, medium and low secure estates, which we hope will clarify whether 
there is an issue with entrapped patients held in these settings. The outcome of 

this could result in changes to primary legislation in early course. To take that 
proposal forward we seek views on the following: 
 
• The current appeal provision in section 268 is restrictive and in particular 

does not allow for a change in security levels within the same hospital setting. Is 
there a need for a wider provision for an appeal against excessive levels of 
security?  
 

Comments 

 
First of all, we would observe that although the proposals are suggested in the alternative 
there is nothing to prevent the Government from implementing the regulations in terms of 
the first proposal and also undertaking a review to increase mobility through the secure 

forensic estate more generally. It is our view that this would be a desirable approach, and 
the Faculty would not support repeal of section 268 without a workable alternative 
scheme being implemented as a replacement. 
 

We agree that, as section 268 is presently drafted, it is questionable whether patients 
can be transferred intra-hospital in pursuance of the excessive security provisions. For 
example, the Rohallion clinic is composed of both a medium secure and low secure 
element, though both would be likely to be the same hospital in terms of the Act. 

 
It would seem that comparatively simple amendments to the 2003 Act would permit this. 
If the provisions in respect of orders authorising detention could authorise detention in 
specified parts of a hospital rather than necessarily just a hospital and that the duty in 

section 268 et seq was to find an appropriate part of a hospital, where security was not 
excessive, then transfer within the same hospital would be possible and could be 
regulated by the Tribunal. Other provisions (in respect of appeals against transfer, for 
example) might also be so amended. 

 
As noted above, members of Faculty have experience of patients who were detained 
within lower security levels who had problems with the levels of security that were 
imposed upon them by virtue of being in one ward rather than another (as in the case of 

RM). In our view, the amendments proposed would have the effect of permitting transfer 
from one part of the hospital to another.  
 



23 

Also as noted above, members of Faculty have experienced cases in which patients are 
considered to be suitable for community care by their hospital care team or by the 
Tribunal, but adequate provision is not provided by the local authority in respect of that 
care. At the moment the only effective mechanism to try to enforce the obligations of the 

local authority is by judicial review. It is a matter for consideration whether a procedure, 
based on section 268, might usefully be introduced to the 2003 Act for the benefit of 
such patients. 
 

• If an additional appeal provision is created, do we need to provide for a 
preliminary review  to consider the merits of the appeal before proceeding to a 

full hearing?  
 

 
• Compulsory Treatment orders, compulsion and restriction orders and 
transfer treatment directives are currently reviewed by the Mental Health Tribunal 
at least once every two years. Levels of security are not necessarily discussed at 

these reviews. Should there be a requirement for the Tribunal to consider levels 
of security as a matter of course, with an accompanying right of appeal if the 
question of level of security has not been considered?  
 

Comments 
 

In our view, there is something to be said for the idea that there be automatic review of 
levels of security as a part of the periodic review of compulsory treatment orders, 
compulsion and restriction orders and transfer for treatment directions. In the experience 
of members of Faculty practising in this area, it is those patients with least capacity or 

those with the most profound difficulties who benefit most from the automatic review 
provisions. It would be unfortunate if those patients were unable to benefit from provisions 
for review of excessive security.  
 

In our view, introducing automatic review of security levels would require amendment of 
the 2003 Act. Moreover, it would only be worthwhile if there was some sort of enforcement 
mechanism – there is little point in the Tribunal requiring to consider the issue of 
excessive security if it is unable to provide a remedy for it.  

 
However, such automatic review does not fit with the requirement within the current 
proposal for regulations requiring an applicant to obtain a supportive expert medical 
report, nor would it seem to fit with the idea of a preliminary review (if that proposal were 

implemented). It also seems likely that any amendment would require to address the 
powers of the Tribunal dealing with the review. 

Comments 

 
It is not entirely clear what is envisaged here. It would appear to be an unnecessary 
procedural step. If there were to be a precondition such as an expert report as proposed 
in the first option in the consultation, there would seem to be no need for a preliminary 

review. 
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• Can more effective use be made of recorded matters by the Tribunal with 
regard to levels of security in Compulsory Treatment Order cases ?  

 

Comments  
 

While in general the ability for the Tribunal to make a recorded matter is a welcome 

facility, we would observe that in the experience of some members of Faculty, 
recorded matters are not seen as being an effective remedy for patients in this 
context, largely because there is no enforcement mechanism. 
 

We would also observe that they are not applicable to patients subject to transfer for 
treatment directions, hospital orders or compulsion orders (with or without a 
restriction order). 
 

• Are there other changes to the review system that you consider may help 

to support and develop further the effective movement of patients through the 
secure system?  
 

Comments 
 

We have little doubt that the extension of the right of appeal against excessive 
security to a greater number of patients would help to support and develop the 
flow of patients through the system. In that context the regulations proposed 
are a welcome step. 

 
The extension of a scheme such as that in sections 264 and 268 to patients 
who are seeking to move from hospital into the community would also assist in 
the flow of patients through the secure system. 

 

 
 

 
Any further comments 
 

Comments 
 
Any provisions that require amendment of the 2003 Act, or otherwise 

require Parliamentary authority, might usefully be included in the 
forthcoming Mental Health Bill. 
 

 
 
August 2014 
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Scottish Human Rights Commission 
 

Mental Health (Scotland) Bill 

 

The Scottish Human Rights Commission is a statutory body created by the 
Scottish Commission for Human Rights Act 2006. The Commission is a national 
human rights institution (NHRI) and is accredited with ‘A’ status by the 

International Co-ordinating Committee of NHRIs at the United Nations. The 
Commission is the Chair of the European Network of NHRIs. The Commission 
has general functions, including promoting human rights in Scotland, in particular 
to encourage best practice; monitoring of law, policies and practice; conducting 

inquiries into the policies and practices of Scottish public authorities; intervening 
in civil proceedings and providing guidance, information and education. 

 
The Scottish Human Rights Commission (the Commission) welcomes the 
opportunity to comment on the Mental Health (Scotland) Bill7. The Commission is 

pleased that some of the areas of concern highlighted in our response to the 
consultation on draft proposals for the Bill8 have been addressed.  
 
The Commission notes that some of the recommendations of the McManus 

review are considered by the Bill, but there is no clear justification as to why 
some others have been excluded.  The McManus review identified a broader 
package of changes which were required to achieve a more efficient system 
which delivered on the principles of the Act.   The Commission’s own research9 

has highlighted gaps between Scotland’s often strong human rights based 
legislation and policy and the delivery of rights in practice.  These findings were 
particularly identified in the area of mental health care and treatment.  The 
current Bill presents an opportunity to assure and not assume the realisation of 

human rights in practice.  In light of that, the Commission believes that the Bill 
could go further to implement a number of the recommendations of the McManus 
review.  We have made specific suggestions in this regard in this paper. 
 

The Bill also presents an opportunity to begin to address the challenges 
presented by the UNCRPD, particularly the recent General Comment 
(authoritative interpretation) developed by the UNCRPD Committee regarding 
legal capacity,10 by taking steps towards strengthening opportunities for 

supported decision-making.   In order to do so, further action should be taken in 
the areas of Advance Statements, Named Persons and advocacy in particular. 

                                              
7
 The Commission acknowledges the contributions from Dr Jill Stavert in informing this submission. 

8
 

http://www.scottishhumanrights.com/publications/consultationresponses/article/submissiondraftmentalhealt

hbill 
9
 ‘Getting it Right? Human Rights in Scotland’ SHRC 2012 

http://www.scottishhumanrights.com/application/resources/documents/SNAP/GettingitRightAnOverviewof
HumanRightsinScotland2012.pdf 
10

 Committee on the Rights of Persons with Disabilities, General comment No. 1 (2014) Article 12: Equal 

recognition before the law 

http://www.scottishhumanrights.com/publications/consultationresponses/article/submissiondraftmentalhealthbill
http://www.scottishhumanrights.com/publications/consultationresponses/article/submissiondraftmentalhealthbill
http://www.scottishhumanrights.com/application/resources/documents/SNAP/GettingitRightAnOverviewofHumanRightsinScotland2012.pdf
http://www.scottishhumanrights.com/application/resources/documents/SNAP/GettingitRightAnOverviewofHumanRightsinScotland2012.pdf
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With regard to the proposed amendments, the Bill makes a number of apparently 
administrative changes, however, it is important that changes made with the aim 

of increasing efficiency are assessed to ensure they continue to uphold human 
rights. 
 
Human Rights Framework - Relevant law 

 

 Human Rights Act 1998 which brings into domestic law the majority 
of rights in the European Convention on Human Rights and Fundamental 
Freedoms (ECHR) and includes a series of measures which seek to make 
those rights effective. 

 ECHR rights applicable to mental health care and treatment 
include: 

o Article 2 - right to life 
o Article 3 - freedom from torture and inhuman or degrading 

treatment or punishment 
o Article 5 - right to liberty 
o Article 6 - right to a fair trial 

o Article 8 - right to respect for private and family life 
o Article 14 - non-discrimination in the realisation of rights 

 Scotland Act 1998 which requires that all legislation of the Scottish 
Parliament must be compatible with ECHR rights.11 It also requires that 
Scottish Ministers must observe and implement the UK’s other 
international obligations, which includes obligations under international 

human rights treaties the UK has ratified.12 There are several international 
human rights treaties that have application to mental health and mental 
disorder.13 This submission focusses on the UN Convention on the Rights 
of Persons with Disabilities (CRPD).  Several Articles in the CRPD 

                                              
11

 ss29(2)(d) and s.57 Scotland Act 1988 and s.6 Human Rights Act 1998. 
12 ss.29(2), s.35(1) and s.58 Scotland Act 1998.  
13 For example, in this context, the UN Convention on the Rights of Persons with Disabilities, International 

Covenant on Economic, Social and Cultural Rights, International Covenant on Civil and Political Rights, 

Convention Against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment, 

Convention on the Elimination of All Forms of Discrimination Against Women,  Convention on the Rights 

of the Child, European Convention for the Protection of Human Rights and Fundamental Freedoms and 

European Social Charter and European Convention for the Prevention of Torture and Inhuman or 

Degrading Treatment or Punishment, all of which impose binding obligations on the UK under 

international law. The Council of Europe Recommendation Rec (2004)10 concerning the protection of the 

human rights and dignity of persons with mental disorder and UN Principles for the Protection of Persons 

with Mental Illness and the Improvement of Mental Health Care (“MI Principles”) are also influential 

though not binding under international law.  
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correspond with those ECHR rights that are particularly relevant to the Bill. 
Among the Articles of the CRPD which are of most relevance are:  

o Article 5 - equality and non-discrimination 
o Article 12 - equal treatment before the law 
o Article 14 - the right to liberty 

o Article 15 - freedom from torture or cruel, inhuman or 
degrading treatment or punishment 

o Article 17 - protecting personal integrity 
o Article 19 - independent and community living 

o Article 22 - respect for privacy 
o Article 23 - respect for home and family 

 
PART 1: THE 2003 ACT 

 
Section 1: Measures until application determined  

 
Human Rights Standards 
 
Article 5 ECHR (right to liberty and security) 

 
For any deprivation of liberty to be lawful: 

1. It must have a legal basis and be “in accordance with a procedure 
prescribed by law” (Article 5(1)).  

2. Where compulsory psychiatric treatment is concerned the individual 
must suffer from “unsound mind” (Article 5(1)(e)) which has been “reliably 
shown” by “objective medical experts”.14  

3. Any measures adopted must be a proportionate. The mental 

disorder must thus (a) be of a nature to justify detention (in other words, 
treatment is necessary to alleviate the condition and/or the person needs 
control and supervision to prevent them causing harm to themselves or to 
others15); and (b) persist throughout the period of detention.16  

4. Detention must be in an appropriate place so that the individual can 
receive the treatment they require.

17
 Indeed, detention in a place that is 
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inappropriate to the needs of an individual with mental disorder may even 
engage and violate Article 3 ECHR.18  

5. Certain procedural safeguards must be present such as (a) the 
ability to challenge the deprivation of liberty through the courts;

19
 (b) [to 

allow the patient to take] regular reviews of the detention where the 

detention is lengthy or indefinite;
20

 and (c) timely release of a person 
where their detention is found to be unlawful.21 

Article 5(4) ECHR provides that: 
 
“Everyone who is deprived of his liberty by arrest or detention shall be entitled to 
take proceedings by which the lawfulness of his detention shall be decided 

speedily by a court and his release ordered if the detention is not lawful”.    
 
The essential purpose of the requirement is to protect the individual from 
arbitrariness.  In light of this, there is a requirement for both “speedy review” of 

the lawfulness of detention and  continuing review “at regular intervals”, 
particularly in circumstances where the grounds for detention are susceptible to 
change over time, such as mental health22.  Imposing a time limit on the period of 
detention before automatic review is one way of achieving these requirements.   

 
In addition, human rights standards require that treatment and detention for 
mental disorder accord with the least restrictive treatment principle23, also 
reflected in the principles of the Mental Health (Care and Treatment)(Scotland) 

Act 2003.   
 
Comments on Bill 
 

The Bill proposes adding a further week to the duration of a Short Term 
Detention Certificate where an application for a Compulsory Treatment Order has 
been made.  The total period of detention before any automatic review by a 
judicial body takes place would therefore extend to between 45 and 48 days.  

The Commission is concerned that extending the existing period of detention 
increases the risk that people may be subject to arbitrary detention and does not 
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meet the requirement for speedy review.  The Commission is also concerned that 
the restriction is not adequately justified. 
 

The Commission is aware of the difficulties arising from multiple hearings, which 
this amendment seeks to address, for both patients and the burden on the 
system as a whole.  However, any steps taken to address this issue must not 
result in a disproportionate restriction on patients’ rights.   

 
As identified in the McManus review, delays in the system arise at a number of 
levels (the service of papers and issuing of invites by the tribunal service, the 
appointment of curators ad litem, the availability of suitable solicitors, the 

availability of independent psychiatrists to prepare reports within short timescales 
etc).  A number of these problems are administrative and logistical, however, the 
proposed amendment opts for a solution which places restrictions on patient 
liberty. Such a restriction can only be justified if it does, in fact, result in shorter 

overall detention periods by achieving the objective of reducing multiple hearings.  
The Commission queries whether the proposed extension will achieve this 
objective.  Preparation for a hearing will remain dependent on swift administration 
and action at all of the levels identified.  For example, if papers are not provided 

to the patient and their solicitor until towards the end of the extension period, as 
is often the case at present,  the additional time will not result in parties being 
prepared at a first hearing.  
 

The Commission recommends that less restrictive alternatives be explored 
before extending the deprivation of patients’ liberty.  The Commission believes 
that the least restrictive alternative is to address administrative problems in the 
first instance.  However, at the very least, these problems must be addressed in 

addition to the extension of the period of detention.  The Commission would 
support the implementation of the McManus recommendation for the Mental 
Health Officer to provide a copy of the application for a Compulsory Treatment 
Order to the patient and/or patient’s solicitor at the same time as it being sent to 

the tribunal office.  If the proposal is to be implemented, the Commission 
recommends that the impact on multiple hearings is closely monitored. 
 
Section 11 & 12: Orders relating to non-state hospitals & Qualifying 

hospitals  

 
For an individual to be detained in conditions of excessive security engages 
Article 8 of the ECHR and, potentially, even Article 3 (with corresponding Articles 

17, 22 and 15 CRPD). The scope of Article 8 is broad, including the right to 
personal autonomy24 and “the right to live privately, away from unwanted 
attention” securing to the individual “a sphere within which he or she can freely 
pursue the development and fulfilment of his or her personality”25.  Restrictions 

imposed by conditions of excessive security would therefore fall within the scope 
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of Article 8 and must consequently be justified.  Restrictions must have a legal 
basis, pursue a legitimate aim, and be a proportionate means of achieving that 
aim. 

 
It must therefore be considered whether the choice of individuals who will be 
entitled to make such appeals is accompanied by sufficient justification.  For 
example, evidence shows that patients are more likely to be successful in an 

appeal if they are on a civil order26, however, the policy memorandum explains 
that the intention is to extend the right only to those on criminal orders (COROs, 
TTDs, Hospital Directions). The Bill does not, however, actually appear to define 
which patients will be eligible but rather makes provision for Ministers to make 

regulations to determine “qualifying hospitals”.  If this is the case, the provisions 
will not resolve the issue identified by RM v Scottish Ministers27, until such 
regulations are made.  If, however, the right to make an application is to be 
restricted to certain categories of patients, the provisions do not appear to 

provide adequate justification for restricting the rights of those on civil orders.  In 
addition, RM concerned a patient in a low security ward seeking transfer to an 
open ward.  Such a patient would remain excluded from the provisions and it is 
difficult to see why that should be the case.   

 
The Commission recommends that the definition of “qualifying hospitals” and 
patients entitled to bring proceedings should be construed more widely.  At a 
minimum, patients on both civil and criminal orders in medium secure facilities 

should be brought within the provisions.  However, in order to accord more 
closely with the principles of the Act (reciprocity, maximum benefit, least 
restrictive alternative) and the Article 5 requirements they derive from (outlined 
above) the Commission suggests that the impact of the conditions of security 

should be the essential factor.  The provisions should be extended to anyone 
detained in conditions of excessive security for a significant period of time.  The 
qualifying factor would therefore be the length of detention, rather than the 
category of patient, which may be a somewhat arbitrary way of determining the 

impact on patients.   
 
Section 14: Detention pending medical examination 

 

The intention to extend the maximum period for the nurses’ holding power from 
two to three hours is not accompanied by any justification. Given the implications 
this has for a patient in terms of ECHR rights i.e. their liberty and autonomy, and 
the inability of a patient to challenge this, any proposal of this nature should be 

specifically explained and justified before it can be deemed acceptable.  A more 
proportionate response would be to retain the present provision of Section 
299(4), whereby if there is no medical practitioner available within the first hour, it 
is then extended for an hour from the attendance of a medical practitioner.  While 
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not as immediately straightforward, the provision allows for a three hour period 
where circumstances require it, rather than a blanket extension in all 
circumstances. 

 
Discussions with partners also suggest that the use of the existing powers is not 
well understood by nursing staff.  The Commission recommends that efforts are 
made to support nursing staff within the existing powers before introducing a 

standard three-hour holding period which impinges on patients’ rights. 
 
Section 15: Appeal on hospital transfer 

 

The reduction of the period of appeal from 12 weeks to 28 days is a significant 
curtailment and requires to be justified.  It is noted that the change is intended to 
bring the timeframe in line with other appeals, however, a move to the conditions 
of security within the State Hospital is a significant restriction on a patient’s Article 

8 rights and should accordingly be given particularly careful consideration.  It is 
also noted that the reduced time period is intended to address difficulties with 
transferring patients pending appeal, allowing access to appropriate treatment.   
Section 220(4) of the Act, however, already makes provision for such a situation.  

The Commission queries why such a significant reduction in the right of appeal is 
necessary in the circumstances. 
 
Section 18: Opt-out from having named person 

 
A patient’s nominating of a named person is an expression of individual 
autonomy and fits well within a supported decision-making model (discussed 
later with regard to Advance Statements). The McManus Review recommended 

that “A service user should have a named person only if he or she has appointed 
one… The form appointing the named person should require the written consent 
of the named person.”28 The Bill makes provision for a person to opt out of 
having a named person, meaning that individuals will continue to have a default 

named person.  The Commission believes that changing this opt-out, into an opt-
in would more appropriately reflect the principle of autonomy and the 
recommendations in the McManus Review.   
 

This is particularly important in light of the changes proposed to the information 
which will be provided to named persons on detention.  In terms of Section 4 of 
the Bill,  a copy of a Short Term Detention Certificate, rather than simply 
notification of its granting, will be sent to the named person (among others).  The 

provision of such information without the patient’s explicit consent raises 
concerns in terms of the Article 8 right to privacy.  This will happen at a time 
when people are likely to be most unwell and may not be able to engage with the 
process of making a decision about who they wish their named person to be or 

even have the capacity to make a valid nomination.  The McManus Review 
identified issues with the amount of confidential information a named person 
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receives as a matter of course.  This will now also be the case at the stage of the 
granting of an STDC.  It is important that a person’s wishes regarding their 
named person be ascertained before they are entitled to receive such 

information.   
 
The McManus Review suggested a range of additional provisions to ensure that 
the interests of those who were unable to appoint a named person were 

safeguarded, for example, the primary carer or nearest relative having a right to 
appeal against orders and the appointment of a safeguarder as well as a curator 
ad litem.  These should be considered together with the opt-in alternative to 
ensure that the interests of both those who can and those who cannot nominate 

a named person are protected.  This option should be accompanied by a 
programme of awareness-raising and support regarding the role of the named 
person.   
 

 
 
Section 21: Registering of Advance Statements 

 

Human Rights Standards  
European Court of Human Rights (the Court) jurisprudence has recognized that 
autonomy and decision making are an integral part of the right to respect for 
private and family life as protected by Article 8 of the ECHR.29 There has been 

found to exist a positive obligation on the State to protect individuals from 
interference with their legal capacity from others;30 and to take reasonable steps 
to uncover previously stated wishes.31 The Court has also considered that 
Council of Europe Recommendation No R (99) 4 “Principles concerning the legal 

protection of incapable adults”, “may define a common European standard in this 
area”.32 Principle 9 of which includes: 

 
Incapacity – or significantly impaired decision-making ability resulting from mental 

disorder as required by the 2003 Act33 - should not lead to a complete disregard 
for autonomy34 even in involuntary treatment situations where patients must be 
involved in all aspects of their care and treatment insofar as it is possible.35  
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The Court has held that a restriction of a person’s legal capacity amounts to an 
interference with that right which must have a legal basis, pursue a legitimate 

aim, and be a proportionate means of achieving that aim.36 This accordingly 
permits non-consensual treatment but only where national law provides for such 
intervention, the intervention is in pursuit of a legitimate aim, appropriate 
safeguards exist and, where there is a degree of discretion in its implementation, 

the scope of such discretion is defined.37 That being said, although the Court also 
accepts that medical intervention affecting a person’s moral or physical integrity 
will not necessarily violate Article 838 it does not have to amount to inhuman or 
degrading treatment before Article 8 is violated.39  

 
In addition, it appears that the unqualified right to respect for physical and mental 
integrity in Article 17 CRPD was intended to apply in situations of involuntary 
detention and treatment.40  This may arguably strengthen the Article 8(1) ECHR 

right and thereby provide an additional constraint on unwarranted and excessive 
treatment41 that may otherwise be justified under Article 8(2).42 
   
The recent radical interpretation of Article 12(4) CRPD by several human rights 

experts43 advocates that legal capacity cannot be denied on the basis of disability 
(as this would constitute discrimination), that decision-making be supported not 
substituted (and the removal, therefore, of guardianship) and the abolition of laws 
providing for the compulsory treatment of mental disorder. The UN Committee on 

the Rights of Persons with Disabilities has recently published a General 
Comment to this effect.44 The Commission, together with other members of the 
UK’s Independent Mechanism under the UN CRPD, has raised concerns at the 
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apparent dissonance between the General Comment and ECHR jurisprudence.45 
However, it is clear that the requirement for genuine and demonstrable respect 
for the autonomy of all individuals with mental disorder, whether or not they are 

subject to compulsion, is paramount. This view is also supported by the UN 
Committee on Economic, Social and Cultural Rights that has advocated that 
coercive treatment is used for the treatment of mental illness “only on an 
exceptional basis”.46 The UN Principles for the Protection of Persons with Mental 

Illness similarly warn against inappropriate, disproportionate and degrading 
treatments.47   
 
The Court has recognised the heightened vulnerability of patients in psychiatric 

institutions48 pointing out that whilst treatment without consent, if therapeutically 
necessary, may not per se be illegitimate in the case of incapacitated persons, it 
must not exceed the “minimum level of severity” as prohibited by Article 3 of the 
ECHR.49 Whether or not a treatment reaches the minimum level of severity 

threshold necessary to engage Article 3 depends on the circumstances of each 
case. It will not include the suffering and humiliation which inevitably forms part of 
legitimate non-consensual treatment.50 However, treatment that is premeditated, 
applied for a long period of time, humiliates or debases, shows a lack of respect 

for human dignity, arouses feelings of fear, anguish or inferiority may do so.51 
Unlawful deprivation of liberty and/or restriction or denial of patient autonomy 
may also contribute to a finding of inhuman or degrading treatment.52  
 

Comments on Bill 
 

Psychiatric advance statements are an important expression of individual 
autonomy and their importance, even in compulsory treatment situations, is 

undeniable, viewed in light of the above human rights comments. Even in 
compulsory treatment situations a patient’s autonomy must be respected insofar 
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as it is possible.   Advance statements also provide an indication of whether a 
patient would consent to a particular measure which is integral in assessing 
whether a deprivation of liberty engaging Article 5 of the ECHR has occurred or 

they have been subject to inhuman or degrading treatment (Article 3 ECHR).53  
Moreover, they are an important element of supported decision-making which is 
reinforced by the UN Committee on the Rights of Persons with Disabilities.  This 
is an area where there is an opportunity to address the challenges of the 

UNCRPD Committee’s General Comment on Article 12 and make further strides 
towards a supported decision-making model. 
 
Notwithstanding their importance, relatively few advance statements are actually 

made. This is often owing to a lack of awareness or patient belief that they are 
ineffective.54 The proposed amendments are to be welcomed as a step towards 
increasing the effectiveness of advance statements, however, further efforts need 
to be made to encourage people to make use of advance statements. 

 
The Commission recommends that consideration be given, in addition to general 
information and awareness-raising, to a statutory duty on appropriate medical 
staff to discuss the making of an advance statement and explain their 

effectiveness as part of their after-care plan.   
 
The Commission also recommends that accountability for overriding advance 
statements be strengthened and supports the recommendation of the McManus 

Review to require Responsible Medical Officers to review regularly any treatment 
in conflict with an advance statement and provide a written record of efforts made 
to address the person’s stated wishes. 
 

Discussions with partners have indicated that some patients may be discouraged 
from making Advance Statements by the fact that the information within them will 
be shared with the Mental Welfare Commission.  In order to avoid this 
unintended consequence, the Commission recommends that individuals are able 

to choose that the information held by the Mental Welfare Commission be 
restricted to the fact that an Advance Statement exists and a record of where it 
can be accessed.   
 

The Commission would also recommend that the definition of who may access 
Advance Statements be clarified.  At present, allowing access to “any individual 
acting on the person’s behalf” appears widely drawn and could raise issues in 
terms of the right to privacy.  

 
PART 2: CRIMINAL CASES 

 
Section 29: Periods for assessment orders 
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The Commission welcomes that the proposed extension period is 14 days, rather 
the 21 days proposed in the draft Bill.  However, the Commission considers that 

any extension of times or variations of the present conditions needs to be 
justified, taking into account the requirements for a speedy determination and trial 
within a reasonable time in Articles 5(4) and 6(1) of the ECHR.  That justification 
is still lacking.  The Commission recommends that, if such an extension is 

introduced, the use of the provision be monitored to ensure that a 28 day order 
does not become a 42 day order as a matter of course. 
 
PART 3: VICTIMS’ RIGHTS 

 
Whilst the extension of the victim notification and representation arrangements 
are welcomed as an important step towards implementing the EU Directive55, the 
right to receive information and make representations relating to mentally 

disordered offenders subject to certain orders must be given careful 
consideration.  
Human rights principles allow for “the views and concerns of victims to be 
presented and considered at appropriate stages of the proceedings where their 

personal interests are  affected, without prejudice to the accused and consistent 
with the relevant national criminal justice system.”

56
 However, any move to 

amend the current practice to allow representations to be made by victims should 
also allow for proper opportunity for those representations to be challenged by 

the offender in order to avoid the potential for non-compliance with the ECHR 
(Articles 5 and 6).  Similarly, consideration needs to be given to data protection, 
confidentiality and privacy rights as a consequence of disclosure of sensitive 
information.  

 
In response to the draft Bill, we commented that offenders subject to Compulsion 
Order have often committed only minor offences. To allow the proposed 
notification in such cases may be an unnecessary and disproportionate limitation 

of their right to private and family life (Article 8 of the ECHR).   We therefore 
welcome the restriction of the provisions to offenders subject only to Compulsion 
Order and Restriction Orders (COROs).  We note, however, that in terms of 
Section 48, the Scottish Ministers will have the power to amend the provisions so 

that it may apply to persons who are not subject to Restriction Orders.  This re-
opens the possibility of persons who are subject to Compulsion Orders for minor 
offences being included within the scheme and the Commission queries why 
such a power is required. 

 
Additional Matters  
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The introduction of the Bill into the Scottish Parliament also provides the 
opportunity to attend to the following additional matters: 

 

1. Independent advocacy 
The McManus Review Report reaffirmed the importance of independent 
advocacy for persons with mental health issues and noted the inadequacy of 
its provision across Scotland.57 It made several recommendations to reinforce 

the right to independent advocacy in s.259 of the 2003 Act, particularly in 
terms of adequacy of provision of such advocacy by local authorities and 
health boards.58  
Independent advocacy is integral to the enjoyment of human rights, 

particularly in terms of promoting autonomy and supported decision-making 
(see earlier comments). It is therefore disappointing that no provision is made 
in the Bill to strengthen the duty to provide for such advocacy so that the right 
to independent advocacy can be fully realised by those who are entitled to it 

under the 2003 Act. It is therefore recommended that the Bill include 
provisions to implement the McManus recommendations regarding advocacy.  

 
2. The use of force, restraint and covert medication 

   
At present, there is little reference to the use of force, restraint or covert 
medication in the 2003 Act’s Code of Practice. The manner in which any non-
consensual treatment is administered must be considered with the Act’s 

underlying principles and human rights standards firmly in mind. The Mental 
Welfare Commission highlighted specific issues in relation to the wording of 
s.242 regarding the use of force in the community59.  They also highlighted 
that there remain situations where the use of force may be necessary to 

administer care, rather than medication.  The authority required for the use of 
force in various settings is an area where widespread confusion exists in 
practice.  It would be beneficial for both patients and staff to have a clearer 
understanding of the boundaries and legal requirements to protect patient's 

rights.  Given the potential for Articles 2, 3, 5 and 8 of the ECHR to be 
engaged in such situations, and taking in account the aforementioned 
comments on Article 12 CRPD, clearer direction and guidance is required in 
the legislation itself and its supporting Code of Practice. 

 
3. Incompatibility between s.242 of the 2003 Act and the Adults 

with Incapacity (Scotland) Act 2000 
 

A full consideration of any areas of incompatibility between the two Acts may 
be more productive following the anticipated amendment of the 2000 Act in 
light of the forthcoming Scottish Law Commission report on adults with 
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incapacity and deprivation of liberty. However, at this stage, the opportunity 
should be taken to amend s.242 of the 2003 Act in order to provide clarity. 
This raises issues under Article 8 ECHR and Article 12 CRPD

60
 and the role 

of substituted decision makers in compulsory treatment situations. 
 
Essentially, s.50 of the 2000 Act permits substituted decision-makers to 
consent to medical treatment on behalf of an adult with incapacity. However, 

where such an adult falls to be treated for mental disorder under the 2003 
Acts, s.242, which relates to treatment for mental disorder other than that 
requiring special safeguards, it is unclear as to whether such consent is 
permitted.  

 
 
Scottish Human Rights Commission 
August 2014 
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Centre for Mental Health and Incapacity Law, Rights and Policy Edinburgh 
Napier University 

 

Mental Health (Scotland) Bill 
 
Introduction 

The opportunity to provide written evidence on the Mental Health (Scotland) Bill 

is welcomed and the following are comments on the Bill. It is, however, 
recommended that the opinions of those directly affected by the legislation which 
the Bill seeks to amend and practitioners should be taken into account in terms of 
the potential practical implementation and procedural aspects of the Bill. 

 
Question 1: Do you agree with the general policy direction set by the Bill? 

 
The Bill takes forward some of recommendations of the limited review by the 

McManus Committee61 of the Mental Health (Care and Treatment)(Scotland) Act 
(the 2003 Act) and provides clarification of some aspects of this legislation. It also 
takes into account other matters raised by service users and practitioners in 
response to the Scottish Government’s own consultation on such McManus 

Report recommendations62 and following consultation on the introduction of a 
notification scheme for victims of mentally disordered offenders

63
. It is also noted 

that the Bill incorporates some of the recommendations made in response to the 
recent Scottish Government consultation on the draft Bill. These include the 

retention of the requirement for two medical reports on applications for 
compulsory treatment orders (CTOs) and removal of the power of the Mental 
Health Tribunal for Scotland to appoint a named person for an adult where one 
has not been appointed both of which are welcome given the consequences in 

terms of an individual’s liberty and autonomy.  
 
However, several of the McManus Review recommendations and other matters 
which could be usefully incorporated in primary legislation have been omitted and 

the Bill provides an opportunity to take forward them all forward. These will be 
discussed in the following sections.  
 

                                              
61

 Scottish Government, Limited Review of the Mental Health (Care and Treatment) Act 2003: Report , 
2009 http://www.scotland.gov.uk/Publications/2009/08/07143830/0, (“the McManus Report”). 

 
62 Scottish Government, Mental Health: Legislation: Consultation on the Review of the Mental 
Health (Care and Treatment)(Scotland) Act 2003, 2009 
http://www.scotland.gov.uk/Publications/2009/08/07143902/0 . 
63 Scottish Government, Consultation : Disclosure of Information to Victims of Mentally 
Disordered Offenders, 2010, http://www.scotland.gov.uk/Publications/2010/08/27104119/0 and 
Scottish Government, Disclosure of Information to Victims of Mentally Disordered Offenders: 
Analysis of Responses to the Consultation, 2011 
http://www.scotland.gov.uk/Publications/2011/03/21112101/0.  

http://www.scotland.gov.uk/Publications/2009/08/07143830/0
http://www.scotland.gov.uk/Publications/2009/08/07143902/0
http://www.scotland.gov.uk/Publications/2010/08/27104119/0
http://www.scotland.gov.uk/Publications/2011/03/21112101/0
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In terms of policy direction the importance of the role of the 2003 Act in promoting 
and respecting the right to the highest attainable standard of health64 and 
supporting individuals with mental disorder towards effective living and recovery 

cannot be over-emphasised. The Millan Report65 recommendations, which 
shaped the form and content of the 2003 Act, reflect that this is most effectively 
achieved in as unrestricted environment as is possible, with respect for patient 
autonomy and without discrimination. This is reinforced by human rights 

standards identified in the European Convention on Human Rights (ECHR)  and 
in other international treaties that the UK has ratified such as, amongst others, 
the Convention on the Rights of Persons with Disabilities (CRPD). Not only must 
the Act’s implementation be undertaken in accordance with its underlying 

principles66 and the criteria required before compulsory measures are used67, but 
also the content and implementation of the Act must be compatible with such 
human rights standards. Compliance with ECHR rights is required regarding 
legislative content and implementation68 and legislation can be prevented or set 

aside if it fails to comply with the UK international human rights treaties 
obligations69. This also applies to any amendments to the 2003 Act and their 
subsequent implementation.  
 
Relevant human rights  

European Convention on Human Rights (ECHR) 
It is vital to appreciate that compulsory care and treatment of individuals with 
mental disorder is without their consent. This accordingly has significant 
implications in terms of an individual’s legal capacity and thus autonomy, their 

liberty and dignity, and their right to due process and not to be subjected to 
discrimination. For this reason, Articles 5(the right to liberty), 8 (the right to 
private and family life (in other words, autonomy), 3(freedom from torture and 
inhuman or degrading treatment or punishment), and 14 (non-discrimination) 
ECHR are particularly relevant. Additionally, Article 6 (the right to a fair trial) 

ECHR clearly has important application to proceedings before the Mental Health 
Tribunal for Scotland and the right to life in Article 2 may be engaged whilst a 
person is in the care and control of the state.  
 

International human rights standards: UN Covenant on the Rights of 
Persons with Disabilities (CRPD) 

                                              
64

 As identified in, for example, Article 12 UN Covenant on Economic, Social and Cultural Rights and 

Article 25 UN Convention on the Rights of Persons with Disabilities.  
65

 Scottish Government, New Directions: Report on the Review of the Mental Health (Scotland) Act 1984, 
2001, SE/2001/56.  
66

 ss1(3), 1(4) and 2(4). 
67

 See, for example, s64(5) regarding compulsory treatment orders and s44(3)-(4) regarding short- term 
detention certificates.  
68

 ss29(2)(d) and s.57 Scotland Act 1988 and s.6 M Human Rights Act 1998. 
69 ss.29(2), s.35(1) and s.58 Scotland Act 1998. Even where the rights are not specifically incorporated into 

UK law, the UK nevertheless has an international law obligation to ensure their recognition and protection 

nationally.  
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Several CRPD rights correspond with, and reinforce, those ECHR rights that are 
particularly relevant to the proposed amendments in the Bill70. Moreover 
increasing references to the CRPD are being made in European Court of Human 

Rights cases which, given its superior status under international law, means that 
it is likely to influence the interpretation of ECHR rights.  
 
 

Application of human rights standards in the context of compulsory 
treatment  
Legal capacity and autonomy 
In order to make fully autonomous decisions about any aspect of one’s life an 

individual requires recognition of their legal capacity. Where legal capacity is 
denied the consequences may be far-reaching and can often lead to, amongst 
other things, the restriction of a person’s autonomy, and deprivation of liberty and 
involuntary medical treatment. To be compatible with Article 8 ECHR any 

legislation, or its amendment, providing for the compulsory care and treatment of 
persons with mental disorder must therefore reflect that: 
 
1. There is a presumption of legal capacity for persons with mental disorder.  
2. Capacity must be assessed on a functional basis71.  
3. Non-consensual treatment is permissible only where national law provides for such 

intervention, the intervention is in pursuit of a legitimate aim, appropriate safeguards exist 
and, where there is a degree of discretion in its implementation, the scope of such 
discretion is defined72.  

4. Medical intervention does not have to amount to inhuman or degrading treatment before 
the right to private and family life in Article 8 is violated73.  

 
Additionally, Article 17 CRPD identifies an unqualified right to respect for physical and mental 
integrity and it seems that it is intended to apply in situations of involuntary detention and 
treatment74. This therefore arguably strengthens the Article 8(1) ECHR right and thereby provide 

                                              
70

 Article 5 (equality and non-discrimination), Article 12 (equal treatment before the law), Article 14 (the 

right to liberty), Article 15 (freedom from torture or cruel, inhuman or degrading treatment or punishment), 

Article 17 (protecting personal integrity), Article 19 (independent and community living), Article 22 

(respect for privacy) and Article 23 (respect for home and family). 
71

 Shtukaturov v Russia (44009/05) (2008) 54 EHRR 27, paras 90, and 93-95. Although note that the UN 

Committee on the Rights of Persons with Disabilities in its General Comment of Article 12 CRPD (see 

below) states that such assessment must not be discriminatory. 
72

 Silver v United Kingdom (5947/72) (1983) 5 EHRR 347, paras 88 and 90. 
73

 Bensaid v United Kingdom (44599/98) (2001) 33 EHRR 10, para 46. See also Costello-Roberts v United 

Kingdom (13134/87) (1993) 19 EHRR 112, para 36. 
74

 See, for example, United Nations, Report of the Ad Hoc Committee on a Comprehensive and Integral 

International Convention on the Protection and Promotion of the Rights and Dignity of Persons with 

Disabilities on its Seventh Session (UN Doc A/AC265/2006/2, 13 Feb 2006) 

http://www.un.org/esa/socdev/enable/rights/ahc8intreporte.htm (accessed 24 March 2014). 

http://www.un.org/esa/socdev/enable/rights/ahc8intreporte.htm
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an additional constraint on unwarranted and excessive treatment75 that may otherwise be 
justified under Article 8(2).  

 
What is clear is that incapacity or significantly impaired decision-making ability 
resulting from mental disorder (as required by the 2003 Act

76
) should not equate 

with a total disregard for autonomy77 even in involuntary treatment situations. 

Patients must be involved in decisions about their care and treatment whenever 
possible78.  
Finally, the implications of the UN Committee on the Rights of Persons with 
Disabilities’ General Comment on Article 12 CRPD (the right to equal recognition 

before the law)79 adopted on 11 April 2014 are yet to be fully realised. However, 
it is highly likely that it will reinforce the requirement for genuine and 
demonstrable respect for legal capacity, and therefore the autonomy, of all 
individuals with mental disorder and even greater emphasis on supported 

decision-making80. Indeed, the Bill provides the opportunity to address the 
strengthening of all forms of supported decision-making particularly independent 
advocacy, named persons and advance statements.  
 

Detention for care and treatment purposes 
Legislation, or its amendment, and its implementation requires that certain criteria 
are satisfied to ensure that detention for the purposes of treatment of mental 
disorder does not also violate an individual’s right to liberty under Article 5 ECHR. 

It must provide that: 
 

                                              
75

 B McSherry, “Protecting the integrity of the person: developing limitations  on involuntary treatment” in 

B McSherry (ed), International Trends in Mental Health Laws (2008) 111 at 112-119; J Stavert “United 

Nations Convention on the Rights of Persons with Disabilities: possible implications for Scotland for 

persons with mental disorder” (2009) 47 Scottish Human Rights Journal 2.  
76

 See s36(4)(b) (emergency detention), s44(4)(b) (short term detention) and s64(5)(d)(compulsory 

treatment orders). 
77

 Glass v UK (61827/00) (2004) 39 EHRR 15, para 84; Storck v Germany (61603//00) (2006) 43 EHRR 6, 

paras 143-44.  
78 For instance, Council of Europe Recommendation Rec(2004)10: Recommendation of the 
Committee of Ministers to Member States Concerning the Protection of the Human Rights and 
Dignity of Persons with Mental Disorder (22 Sep 2004) Articles 7(1), 12, 18-20 and 27-28; MI 
Principles A/RES/46/119, principles 1(2), 11(9) and 11(10). See also Principle 9 of the Council of 
Europe Recommendation No R (99) 4 Principles Concerning the Legal Protection of Incapable 
Adults. 
 
79

 Committee on the Rights of Persons with Disabilities, General Comment No. 1(2014) Article 12: Equal 
recognition before the Law, adopted 11 April 2014 http://daccess-dds-

ny.un.org/doc/UNDOC/GEN/G14/031/20/PDF/G1403120.pdf?OpenElement 
 
80

 See also UN Committee on Economic, Social and Cultural Rights, “The right to the highest attainable 

standard of health (article 12 of the International Covenant on Economic, Social and Cultural Rights)” 

(Substantive Issues Arising in the Implementation of the International Covenant on Economic, Social and 

Cultural Rights, General Comment No 14, 2000) para 34 and the MI Principles, principles 1(3), 10 and 

11(11)-(15).  

http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G14/031/20/PDF/G1403120.pdf?OpenElement
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G14/031/20/PDF/G1403120.pdf?OpenElement
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1.  The individual is genuinely suffering from mental disorder (Article 5(1)(e)) which has 
been “reliably shown” by “objective medical experts”81.  

2. It must be a proportionate measure. This means that detention must be demonstrated 
to be necessary for, and only be for long as it is necessary for, treatment of the 
condition and/or to prevent harm being caused to the individual or to others82.  

3. Detention must be in a place where the individual can be receive the treatment they 
require83. Indeed, detention in a place that is inappropriate for the needs of an 
individual with mental disorder may even engage and violate Article 3 ECHR84.  

4. Procedural safeguards are available such as (a) the ability to challenge the lawfulness of 
the detention through the courts85; (b) regular reviews of the detention where it is 
lengthy or indefinite86; and (c) timely release of a person where their detention is found 
to be unlawful87.  

 

It should also be remembered that whilst deprivation of liberty engaging Article 5 
clearly includes detention in a prison or psychiatric institution, restrictive 
measures amounting to a deprivation of liberty may be employed in other settings 
(for example, residential care homes, in community and domestic settings)88.  

The above-mentioned human rights requirements have been taken into account 
in this response.  
 
Question 2: Do you have any comments on specific proposals regarding 

amendments to the Mental Health (Care and Treatment)(Scotland) Act 2003 
as set out in Part 1 of the Bill? 
 

                                              
81

 Winterwerp v the Netherlands (6301/73) (1979) 2 EHRR 387, para 39. 
82 Winterwerp, para 39; Shtukaturov, para 114; Stanev, para 45. This accords with the least 
restrictive treatment principle See, for example, Reid v United Kingdom (50272/99)(2003) 37 
EHRR 9, paras 48-52. See also Articles 8, 18-20 and 27-28 Council of Europe Recommendation 
Rec(2004) 10 concerning the protection of the human rights and dignity of persons with mental 
disorder (adopted by the Committee of Ministers on 22 September 2004). The principle is also 
reflected, in general terms, in Article 14 (right to liberty) CRPD.  
 
83

 Ashingdane v. the United Kingdom (8225/78) (1985) 7 EHRR 528, at para 44; Aerts v. Belgium 

(25357/94) (2000) 29 EHRR 50,para 46; Hadzic and Suljic v Bosnia Herzegovina (39446/06 and 

33849/08)[2011] MHLR 367, para 40; LB v Belgium (22831/08) judgment of 2 October 2012, paras 89-

105. 
84

 MS v UK (24527/08) judgment of 3 May 2012; Claes v Belgium (43418/09) judgment of 10 January 

2013. 
85

 Winterwerp, para 55; Stanev, paras 168-171; DD, paras 163-167.  
86

Stanev, paras 168-171; DD, paras 163-167. 
87

 Johnson v UK (22520/93) (1999) 27 EHRR 440, Kolanis v UK (517/02) (2006) 42 EHRR 12); HL v 

UK(45508/99) (2005) 40 EHRR 32. 
88

 See Scottish Law Commission (2012) Discussion Paper on Adults with Incapacity, Discussion Paper No 

156, Edinburgh: The Stationery Office, Chapters 2 and 6 on the relevant ECHR principles and also P (by 

his litigation friend the Official Solicitor) (Appellant) v Cheshire West and Chester Council and another 

(Respondents); P and Q (by their litigation friend, the Official Solicitor)(Appellants) v Surrey County 

Council (Respondent) [2014] UKSC 19 .  
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Section 1 - Measures until application determined 

 
Although included as a recommendation in the McManus Report the Bill’s 

proposal to increase from the existing 5 to 10 working days the period within 
which the Mental Health Tribunal must make a determination regarding a 
compulsory treatment order where a person is subject to short term detention is 
unacceptable. Whilst it is noted that the reasoning behind the McManus Report 

recommendation was to avoid multiple hearings which can be distressing for the 
person concerned such an the Bill’s proposal does extend the period of time a 
person is subjected to detention without proper review. This has Article 5(4) (the 
right to liberty) and 6 (1) (the right to a fair trial) ECHR implications in terms of 

timely review of the necessity for compulsory measures.  
  
It is noted that it is proposed to deduct from the ultimate period of compulsion 
(under ss64 and 65) the time during which the person has been detained in 

hospital on short term or extended short term detention pending the Mental 
Health Tribunal’s determination. It would be useful to know exactly how this will 
be calculated.  
 
Section 2 - Information where order extended 

In addition to the proposed amendment in section 2 of the Bill it is considered that 
section 85(3) of the 2003 Act should be repealed. This is so that the Mental 
Health Officer obligation under section 85(2) to interview the patient and inform 

them of their rights in relation to determination and the availability of independent 
advocacy services is provided at all times not only when it is “practicable” to do 
so. Knowledge of rights and the means of support to ensure they are observed 
are essential for the effective realisation of rights.  

 
Sections 11-12 - Conditions relating to non-state hospitals and qualifying 
non-state hospitals and units 

The 2012 Supreme Court ruling in RM v The Scottish Ministers89 made it clear 

that the necessary regulations must be made to ensure that the right not to be 
detained in conditions of excessive security in non-state hospitals can be 
effectively exercised. This has important Article 8 ECHR and, potentially even 
Article 3 ECHR (with corresponding Articles 17, 22 and 15 CRPD), implications.  

 
The Bill does address the matter to some extent but not entirely. It amends the 
2003 Act by clarifying90 who may appeal against detention in conditions of 
excessive security in a hospital other than in the State Hospital, namely patients 

detained by virtue of a restriction order, a compulsion order a hospital direction or 
a transfer treatment direction and provides some clarity regarding the definition of 
non-state hospitals. However, the regulations that the Supreme Court stressed 
are vital remain absent. Moreover, the proposed amendments only refer to 

                                              
89

 RM v The Scottish Ministers [2012] UKSC 58. 
90

 S.11. 
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patients held in medium secure settings and not those in low secure settings91. 
This latter category of patients also have the protection of the rights mentioned in 
the above paragraph and it is likely to amount to discrimination

92
 to exclude them 

from exercising this right under the 2003 Act.  
 
 
Section 14 - Nurse’s holding power  

The Bill retains the provision extending the maximum period for a nurse’s holding 
power93 from two to three hours. There is no ability for a patient to challenge this. 
It is respectfully submitted that the comment in the Policy Memorandum94 “This 
additional time seeks to balance the need for flexibility to arrange for a medical 

examination with maintaining the need for minimum restriction on patients.” does 
not demonstrate why this is a reasonable and proportionate measure justifying 
the potential risk to a patient in terms of their liberty and autonomy.  
 

Section 15 Appeal on hospital order 

The Bill proposes the reduction of the existing 12 week period, in section 220, 
within which a patient may appeal against an order for transfer to the State 
Hospital to 28 days.  
 

The Policy Memorandum
95

 states that this is to avoid delays in a patient’s 
treatment.  
However, it should be noted that, notwithstanding this, Section 220(4(b)) still 

permits the Mental Health Tribunal to order the transfer where an appeal is 
pending “if satisfied that, pending determination of the appeal, the patient should 
be transferred as proposed…”. Whilst the Tribunal will be aware of its obligations 
in regard to the patient’s Article 5,6 and 8 ECHR rights an additional safeguard of 

such rights would be to repeal Section 220(4)(b).  
 
Sections 18-20 Named Persons 
The McManus Review noted that there is a lack of understanding by many service users, named 
persons and even by professionals about the precise role of named persons.  It would therefore 
be very useful if the Bill were to provide clarity on this.  

 
The Policy Memorandum states

96
 that the Scottish Government considered that 

an individual should only have a named person if they chose to have one. 

However, the opt out provision proposed in section 18 of the Bill does not 
achieve this. The opt out provisions requires specific action on the part of the 
patient to choose not to have an named person but they may not be in a position 
to exercise this right owing to being unwell or unaware of their right to opt out. 

                                              
91

 Indeed, RM v The Scottish Ministers concerned a patient in such a setting.  
92

 Article 14 ECHR in conjunction with Article 8 ECHR and Article 5 CRPD.  
93

 S.299. 
94

 Para. 75.  
95

 Para 80.  
96

 Para 90. 
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This raises the potential that a named person may be involved in decisions about 
care and treatment and be provided with confidential information concerning a 
patient without that patient’s explicit consent to this. This has important 

implications in terms of the individual’s legal capacity, autonomy and privacy 
supported and the requirements of Article 8 ECHR and Articles 12 and 17 CRPD, 
as mentioned above, must be taken into account.  
 
Section 21 - Advance statements 

Psychiatric advance statements are an important expression of individual 
autonomy identified in Article 8 ECHR and, even in compulsory treatment 
situations, are of considerable importance. The fact that advance statements also 

provide an indication of whether a patient would consent to a particular measure 
is also arguably integral in assessing whether a deprivation of liberty engaging 
Article 5 ECHR has occurred or they have been subject to inhuman or degrading 
treatment (Article 3 ECHR)97. They also reflect supported decision making which 

is reinforced by the Committee on the Rights of Persons with Disabilities (see 
above). The problem is, however, that relatively few advance statements are 
actually made. There are various reasons for this but significant factors include a 
lack of awareness about them and patient misunderstanding about their 

effectiveness98. 
The proposed amendments are to be welcomed. That being said, whilst 
legislation alone cannot increase the number of advance statements made it can 
provide greater opportunities and encouragement for patients to make such 

statements. It is therefore recommended that the Bills provides for a statutory 
duty be placed on specified medical staff to discuss the making of an advance 
statement, and to explain their effectiveness, as part of their after-care plan.  
 
Question 3: Do you have any comments on the provisions in Part 2 of the 
Bill on criminal cases? 
Section 29 - Periods for assessment orders 

Section 29(4)(c) of the Bill increases the period the court may extend an 

assessment order for from 7 to 14 days. Whilst it is noted that the draft Bill 
provided for an increase to 21 days and the Bill has reduced this period there 
nevertheless remain important Article 5(4) and 6(1) ECHR requirements for 
timely hearings. It is questionable whether the proposed amendment is a 

necessary and proportionate extension of the period in question.  
 
Question 4: Do you have any comments to make on Part 3 of the Bill and 
the introduction of a victim notification scheme for mentally disordered 

offenders  
Section 44 - Right to information: compulsion order 

                                              
97 See J. Stavert “Added value: using human rights to support psychiatric advance statements” 
(2013) 17(2) Edinburgh Law Review 210.  

98
 Mental Welfare Commission for Scotland, Advance Statements Guidance, 2013, p5. 
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Offenders subject to compulsion orders have often committed only minor offences and the Bill 
therefore contains an additional provision that the right to receive information concerning an 
offender subject to a compulsion order applies only where “an offence has been perpetrated 
against a natural person”99. However, care will nevertheless still have to be taken to ensure that 
the Victim Notification Scheme is not operated discriminatorily with mentally disordered 
offenders being treated differently to other offenders as this would be contrary to the 
requirements of Article 14 ECHR in conjunction with Article 8 ECHR and taking into account of 
Articles 3(b), 4(1)(b) and 5 CRPD.  

 

 
Question 5: Is there anything from the McManus Report that’s not been 

addressed in the Bill and that you consider merits inclusion in primary 
legislation? 
Independent advocacy  

The McManus Review Report reaffirmed the importance of independent 

advocacy for persons with mental health issues and noted the inadequacy of its 
provision across Scotland100. Independent advocacy is an integral element of 
patient support, particularly in terms of promoting autonomy and decision-
making. It is disappointing that no provision has been made in the Bill to 

strengthen the duty to provide for such advocacy so that the right to independent 
advocacy can be fully realised by those who are entitled to it under the 2003 Act. 
It is therefore recommended that this be addressed in the final draft Bill. This is 
particularly important in light of the previously mentioned interpretation of legal 

capacity in the General Comment on Article 12 CRPD that strongly advocates 
supported decision-making 
 
Matters beyond the McManus Report  

In addition, outside the scope of the McManus Report, there remain other issues 
which the Scottish Parliament should consider incorporating in the Bill. These 
include:  
 
4. The use of covert medication and restraint 

 At present, there is little reference to the use of force, restraint or covert 

medication in the 2003 Act’s Code of Practice. The manner in which any non-
consensual treatment is administered must be considered with the Act’s 
underlying principles and human rights standards firmly in mind. However, 
notwithstanding this, given the potential for Articles 2, 3, 5 and 8 ECHR to be 

engaged in such situations, and taking in account the aforementioned comments 
on Article 12 CRPD, clearer direction and guidance is required in the legislation 
itself and its supporting Code of Practice.  
 
5. Deaths of psychiatric patients  

                                              
99

 Section 44.  
100

 pp10-12. 
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The state has an operational duty, under Article 2 ECHR, to protect the right to 
life for detained psychiatric patients101 and this may also extend to non-detained 
psychiatric patients

102
. Moreover, Article 2 requires an effective national legal 

framework that will provide for an independent and impartial investigation into the 
deaths of individuals in custody

103
and following hospital care and treatment

104
. 

The European Court of Human Rights appears to permit a degree of domestic 
discretion as to the manner and form of such investigations provided they fulfil 

certain criteria identified in its developing jurisprudence relating to this issue105. 
Notwithstanding this, it is questionable whether the investigative framework in 
Scotland is fully compliant with Article 2106. This was partially explored in the 
2009 Report of Findings of Review of Fatal Accident Inquiry Legislation107 but 

remains to be addressed in terms of putting in place necessary legislative 
changes and any outstanding procedural measures. This should be undertaken 
now in order to give full effect to the requirements of Article 2.  

 
6. Areas of incompatibility between s242 of the 2003 Act and the Adults with Incapacity 

(Scotland) Act 2000 
A full consideration of any areas of incompatibility between the two Acts may be more 
productive following the anticipated amendment of the 2000 Act in light of the forthcoming 
Scottish Law Commission report on adults with incapacity and deprivation of liberty. However, 
at this stage, the opportunity should be taken to amend section 242 of the 2003 Act in order to 
provide clarity. This raises issues under Article 8 ECHR and Article 12 CRPD108 and the role of 
substituted decision-makers in compulsory treatment situations. 
Section 50 of the 2000 Act permits substituted decision-makers (welfare attorneys and 
guardians) to consent to medical treatment on behalf of an adult with incapacity. However, 
where such an adult falls to be treated for mental disorder under the 2003 Acts, section 242, 
which relates to treatment for mental disorder other than that requiring special safeguards, it is 
unclear as to whether such consent is permitted.  
 

                                              
101 Savage v South East Partnership NHS Foundation Trust [2010] EWHC 865 (QB). 
102

 Rabonne v Pennine Care NHS Foundation Trust [2012] UKSC 2. 
103 Shumkova v Russia (App no 9296/06) judgment of 14th February 2012, para 109.  
104 Kennedy v Lord Advocate (2008) CSOH 21; 2008 SLT 195. 
105Calvelli and Ciglio v Italy (32967/96) judgement of 17 January 2002(unreported), para 51; 
Edwards v UK (46477/99) (2002) 35 EHRR 19, paras 69-71; Jordan v UK (24746/94) (2003) 37 
EHRR 2, paras 106-109, 136-140; Tarariyeha v Russia (4353/03) (2009) 48 EHRR 26, para 90. 
106 For a full discussion of this issue see H Patrick, J Stavert and J Malcolm "The right to life, and 
to proper inquiries on death: A human rights perspective on the investigation of deaths of 
psychiatric patients in Scotland" (2012) 1 Juridical Review 51 and J Stavert, “Deaths of 
Psychiatric Patients, Article 2 ECHR & Proper Investigation: a case for reform in Scotland?” 
(2012) 419 Scolag Legal Journal 206. 
107

 Scottish Government, Report of findings of Review of Fatal Accident Inquiry Legislation: An 

independent review, 2009 http://www.scotland.gov.uk/Resource/Doc/290392/0089246.pdf, paras 4.15- 

4.17. 
108

 For a more detailed discussion of the legislative and human rights issues involved see J.Stavert, 

“Substituted decision makers and the interaction between the Adults with Incapacity (Scotland) Act 2000 

and Mental Health (Care and Treatment) (Scotland) Act 2003” (2014) 42(February) Mental Capacity Law 

Newsletter 29 http://www.lexology.com/library/detail.aspx?g=6ac72509-f375-4838-af78-03cd531e103c. 

http://www.scotland.gov.uk/Resource/Doc/290392/0089246.pdf
http://www.lexology.com/library/detail.aspx?g=6ac72509-f375-4838-af78-03cd531e103c
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7. Section 244 2003 Act Scottish Ministers’ power to make provision in relation to treatment 
for certain informal patients 

It is submitted that the regulations referred to in this section should be made and 
that they state that where artificial nutrition is given informally to a child under the 
age of 16 years this is supported by a second specialist opinion which is 
recorded.  

 
 
Centre for Mental Health and Incapacity Law, Rights and Policy Edinburgh 
Napier University 

August 2014 
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The Law Society of Scotland 

 
Mental Health (Scotland) Bill 

 

Introduction 

The Law Society of Scotland aims to lead and support a successful and 
respected Scottish legal profession.  Not only do we act in the interest of solicitor 
members but we also have a clear responsibility to work in the public interest. 

That is why we actively engage and seek to assist in the legislative and public 
policy decision making process. 
 
To help us do this, we use our various Society committees which are made up of 

solicitors and non-solicitors to ensure we benefit from knowledge and expertise 
from both within and outwith the solicitor profession. 
 
The Mental Health and Disability Sub-Committee (the Committee) welcomes the 

opportunity to consider and respond to the Mental Health (Scotland) Bill (the 
“Bill”). The Committee has the following comments to put forward in response to 
the questions posed in the Call for Evidence.   
 

Question 1: 
Do you agree with the general policy direction set by the Bill? 

 
The Committee welcomes steps taken by the Scottish Government to improve 

upon, and bring additional clarity to the Mental Health (Care and Treatment) 
(Scotland) Act 2003 (the “2003 Act”). Whilst a number of the Bill’s provisions 
achieve this, we do have some concerns.   In particular, many of the Bill’s 
provisions are based on recommendations made following the limited review of 

the 2003 Act by the McManus Committee, which was conducted in the main 
during 2008 and reported on in March 2009. With the delay in producing the Bill, 
the Society is of the view that some of the McManus recommendations no longer 
reflect current needs or practice. Our specific concerns follow below. 
 
Question 2: 
Do you have any comments on specific proposals regarding amendments 
to the Mental Health (Care and Treatment) Scotland Act 2003 as set out in 

Part 1 of the Bill? 
 

Section 1 
The proposal to extend the short term detention pending determination of the 

application under section 68(2) of the 2003 Act from 5 to 10 working days did not 
appear in the Scottish Government’s consultation earlier this year on the draft 
proposals for a Mental Health Bill. Nevertheless, the Committee did note in its 
consultation response to the draft Bill that they were pleased that this McManus 

Report recommendation was not contained in the draft Bill. It is the Society’s view 
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that such an extension of time is no longer necessary and an unmerited further 
encroachment on the patient’s rights. In particular, it affords less legal and 
procedural safeguards for the patient in terms of Articles 5 (right to liberty and 

security) and 6 (right to a fair trial) of the European Convention on Human Rights 
(“ECHR”).  
 
We question how the proposal to deduct the period in which a patient has been 

detained in hospital, under a short term detention certificate or an extension 
certificate, from the 6 month period, in the case of section 64, or 56 day period, in 
the case of section 65 of the 2003 Act, will work in practice. It may be  difficult for 
the Responsible Medical Officer (RMO) (or in practice, the medical records office) 

and the Tribunal to accurately calculate the maximum period of compulsion 
remaining. This is partly because there will be no uniform practice on when the 
patient will attend a hearing during the 10 working day period. We therefore 
believe that this amendment may result in unnecessary complications regarding 

the calculation of time and uncertainty. 
 
Section 2  
We welcome the move to place this information on a statutory footing.  

 
Section 4 
We have no particular concerns about this section and we particularly welcome 
section 4(4) which requires managers of the hospital, when giving notice under 

subsections (2) or (3), to send a copy of the certificate to each recipient of the 
notice. 
 
Section 9  

We recognise that calculating a “9 month” period of suspension has led to 
uncertainty109 and we therefore welcome the proposal to substitute this with a 
period of “200 days”. This amendment will lead to greater clarity.  
 

However, we do not support the proposal at section 9(2) to insert a new section 
127(2A) to the 2003 Act that will exclude any period of suspension authorised by 
the RMO that is less than 12 hours outwith the times of 9 pm and 8 am. It is 
regrettable that, to our knowledge, the Scottish Government did not consult on 

this proposal. We believe that this proposal is unnecessary and will likely add 
confusion when calculating the permitted suspension period. 
 
We also do not support the proposal in section 9(10) to grant the Tribunal the 

authority to extend the period of suspension by a further 100 days in a given 12 
month period. Again, it is regrettable that, to our knowledge, the Scottish 
Government did not consult on this proposal. We do not believe that there is a 
need to change the current law. The proposal will result in further tribunals for the 

patient and an increase in the overall volume of hearings for the Tribunal, which 

                                              
109 See for example DC, Petitioner, 2011 GWD 39-805 
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is already one of the busiest of the devolved jurisdictions. We suggest that where 
a patient is approaching the maximum period of suspension the more appropriate 
route towards extending this is for the RMO to make an application to have the 

order varied.   
 
 
Section 10  

Repealing section 266 of the 2003 Act will remove the power of the Tribunal to 
grant the Health Board a further 28 day period (in addition to the 6 month period) 
to find an alternative place where a patient could be appropriately detained, 
where the patient has been detained in conditions of excessive security. We 

recognise that the effect of this repeal will be to reduce the number of Tribunal 
hearings. 
  
Section 11  

We acknowledge that the definitions of “qualifying patient” and “qualifying 
hospital” for the purposes of section 268 of the 2003 Act were to be provided in 
regulations but that no regulations have yet been enacted. The effect of this is 
that there is presently no provision for an appeal against levels of excessive 

security for patients other than those detained within the state hospital. The 
Supreme Court decision of RM v Scottish Ministers

110
 held that the Scottish 

Ministers had acted unlawfully in failing to bring forward regulations under section 
268 of the 2003 Act. The Committee does not believe that the Bill’s proposals 

fully address the RM decision. In particular, we are concerned that the Bill does 
not provide a right to appeal to the Tribunal for an order declaring that the patient 
is being detained in conditions of excessive security in respect of patients held in 
low secure settings. The RM decision concerned a patient’s detention in a low 

secure hospital.  Confining the right of appeal to patients in medium secure 
facilities is, in the Committee’s view, restrictive and discriminatory.  Low security 
may extend beyond those patients who are detained within low secure (locked) 
hospital wards. For example, a patient who is detained within an intensive 

psychiatric care unit/ward (“IPCU”) may consider the conditions of security to be 
excessive, in comparison to being detained within an open psychiatric ward. We 
acknowledge that the IPCU is not ordinarily described as a “low secure ward” but 
it is nevertheless an environment where the patient’s liberty is subject to 

additional restriction. Whilst we accept that the Scottish Government may have 
concerns about unmeritorious claims, detained patients should nevertheless be 
able to make a free and unrestricted appeal. 
 

It follows that we believe that the definition of “relevant patient” in section 11(5) is 
too narrow and unduly excludes the right to appeal from classes of patient. We 
suggest that a general definition of “relevant patient” is enacted to ensure that it 
includes patients subject to an order requiring them to be detained in conditions 

of medium and low security.   
 

                                              
110

 [2012] UKSC 58 
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The Bill must be compatible with rights under the ECHR. There are significant 
implications in terms of an individual’s autonomy, liberty, dignity, due process and 
non-discrimination where a patient is detained in conditions of excessive security, 

whether high, medium or low security. For this reason, Articles 5 (right to liberty), 
8 (right to private and family life - in other words, autonomy), 3 (freedom from 
torture and inhuman or degrading treatment or punishment) and 14 (non-
discrimination) are relevant. Additionally, Article 6 (right to a fair trial) has 

application in relation to any appeal to the Tribunal. Nor must the Bill contravene 
the UK’s obligations under international human rights treaties that it has ratified. 
These may not be expressly incorporated into UK law but several such treaties 
have application to persons with mental disorders which impose obligations on 

the UK under international law. In the context of persons with mental disorders, 
the most relevant treaty is the UN Convention on the Rights of Persons with 
Disabilities (CRPD). Several CRPD rights correspond with those ECHR rights 
that are particularly relevant to the Bill. Moreover, in light of increasing references 

to the CRPD being made in European Court of Human Rights cases, and its 
superior status under international law, it is likely to ultimately influence the 
interpretation of ECHR rights. 
 

As currently drafted, section 11(5) provides that ““relevant patient” means a 
patient whose detention is authorised in hospital by – (a) if the patient is also 
subject to a restriction order, a compulsion order…””. This is not grammatically 
correct and may lead to uncertainty.  

 
Section 12  
This section provides that a “qualifying hospital” is a hospital other than a state 
hospital, with the other requirements for qualification to be defined by regulations. 

Scotland has three medium secure units – Rowanbank Clinic, Glasgow; Orchard 
Clinic, Edinburgh and Rohallion clinic, in Perth. However, each of these units has 
different characteristics and security levels between them. Therefore simply using 
the same form of words as the section 264 test may be problematic.  We suggest 

that direction is required to harmonise certain aspects of the three units, for 
example physical security, to ensure consistency with the Scottish Government’s 
guidelines for medium security. We believe that the Bill requires to provide further 
clarity on what is meant by “level of security”. The Society notes that not all 

regions within Scotland have all levels of secure facilities. For example, in 
Edinburgh there is no low secure hospital provision – only a general IPCU facility 
and a medium secure unit.  In contrast, Glasgow has different levels of security 
units/wards within the same hospital (as there is for example within Leverndale 

Hospital in Glasgow, which provides, IPCU, separate locked and unlocked low 
secure wards). These inconsistencies and variations in the provision of different 
levels of secure environments within different regions could result in patients, 
who would be best suited to lesser levels of security, being admitted to the higher 

level of security within the region.  Any patient detained in a more secure setting 
than they clinically require should be able to make a free and unrestricted appeal 
to the Tribunal.   
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Section 14 
We generally support the amendments this section makes to section 299 of the 

2003 Act as we believe that these will reduce the emphasis on the purpose of 
section 299 being only to obtain a medical opinion. The amendments will place 
an onus on nurses to detain the patient where they believe that the necessary 
criteria in section 299(3) have been fulfilled. 

 
However, we are concerned that the Bill has not amended section 299(3) of the 
2003 Act. The wording of this section - “the patient be immediately restrained 
from leaving the hospital” – suggests that the patient requires to take active steps 

to leave the hospital before a nurse is able to exercise the holding power. Even 
where patients have no capacity, the wording suggests that the patient would be 
held unlawfully unless he or she was trying to leave the hospital. We understand 
that this causes particular problems in out-of-hours situations where nurses may 

not immediately call the doctor because the patient is not actively trying to leave. 
We understand that in such situations nurses traditionally rely on their skills to 
keep patients content, even though they may have recognised several hours 
earlier that the patient has no capacity and should not continue to be held as an 

informal patient. Accordingly, we suggest that section 299(3) is amended to 
remove any suggestion that patients must actively attempt to leave the hospital 
before nurses can exercise the holding power.  
 

Section 15 
We have no objection to the proposal to reduce the time limit for making an 
appeal from 12 weeks to 28 days. 
 

Section 16  
We recognise that this section seeks to tidy up the statutory language in the 2003 
Act with respect to non-civil orders and we acknowledge that this may help 
provide additional clarity with respect to the application of sections 189 and 213 

of the 2003 Act. However, there are no analogous provisions in the Bill with 
respect to civil orders. This will unnecessarily lead to two different procedures. 
We are unsure if this was the Scottish Government’s intention. We recommend 
that the position for civil and non-civil orders is the same for consistency and to 

reduce the likelihood of confusion.  
 
Section 17 
This section depends on the Scottish Government introducing statutory 

timescales, which do not appear in the Bill. Accordingly, this section does not 
make sense as things currently stand. The Society notes that the proposal to 
introduce statutory timescales appears in the first [draft] Bill. 
 

Sections 18 - 20 
The policy memorandum accompanying the Bill provides that “The Scottish 
Government considers that an individual should only have a named person if 
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they chose to have one.” However, this does not coincide with the position in the 
Bill. The Bill retains the default provisions outlined in section 251 of the 2003 Act. 
This outlines the position where no named person is nominated or the nominated 

person declines to act. If the Scottish Government wishes to fulfil their policy 
intent then we suggest that section 251 should be repealed.  
 
We do not support the requirement in section 18(3) that a declaration, in relation 

to a named person, requires to be made in writing. It is unusual for law to require 
a person to make a formal declaration that they do not want something. We have 
some doubt on whether the requirement for writing would be compatible with 
section 1 of the 2003 Act. We suggest that a patient should be able to make their 

views known by any means, in writing or otherwise. For example, by telling their 
independent advocate, their representative or by making an oral statement at a 
Tribunal hearing.  
 

These issues aside, we support this section of the Bill as it provides additional 
clarity by outlining, on a statutory footing, what is to happen where a person 
indicates that they do not want a named person. 
 

Section 21 
We suggest that the reference to “the thing” in section 276C(2)(a) should be 
substituted for more appropriate statutory language which will provide clarity.  
 

Sections 24 and 25 
We emphasise that the principles in section 1 of the 2003 Act (and corresponding 
ECHR and CRPD rights, including that of non-discrimination) must be adhered to 
and respected at all times in the implementation of these provisions. 

When Scottish Ministers grant a warrant for transfer of a patient subject to 
detention out of Scotland, the patient has the right of appeal to the Tribunal. 
However, the named person has no right of appeal. The Committee suggests 
that the 2003 Act requires to be amended to grant the right of appeal to the 

named person. This will require to be achieved by primary legislation and not by 
regulations. 
 
Section 26 

We do not believe that the requirement for a Mental Health Officer (MHO) to 
agree in writing to the transfer before the transfer takes place will be workable. 
This is particularly so with respect to emergency transfers of patients from a 
hospital in mainland Scotland who have an ordinary place of residence in a 

Scottish island community. In this example, the MHO will be located in the area 
of the patient’s ordinary place of residence. 
 
Question 3: 

Do you have any comments on the provisions in Part 2 of the Bill on 
criminal cases?  
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Sections 28 and 29  
The Committee notes that no provision is made for cross-border transfers in the 
new section 52D of the Criminal Procedure (Scotland) Act 1995. We anticipate 

that problems may be encountered with respect to female and child patients on 
remand who should be detained in a high secure facility, given that Scotland’s 
state hospital does not have provision for female or child patients. 
 

Section 29(4)(c) allows the court to extend the Assessment Order for a period of 
14 days. We note that the consultation to the first [draft] Bill proposed extending 
the period to 21 days. Whilst we acknowledge that it is in the patient’s interests 
that as full an assessment as possible is made, we do not support the increase 

from 7 days to 14 days. Articles 5(4) and 6(1) ECHR require a timely hearing and 
we are not convinced that such an extension is necessary or proportionate. 
Sections 41 and 42 
We welcome these provisions and believe that they will help achieve a consistent 

approach with respect to both civil and criminal matters. 
 
Section 44  
We suggest that the statutory language adopted for the new section 16A(1)-(3) of 

the Criminal Justice (Scotland) Act 2003 is cumbersome. The following wording 
is proposed to provide greater clarity:- 
 
“(1) Where—  

(a) an offence has been perpetrated against a natural person,  
(b) another person (“O”) has been made subject to a compulsion order and a 
restriction order in proceedings in respect of that offence,   
(c) a person has asked to be given information about O under this section and 

that person is, or was at the time of asking, a person entitled to ask to be given 
the information (see section 16B),   
(d) O has attained the age of 16 years, and  
(e) there are no exceptional circumstances which, in the opinion of Scottish 

Ministers,  make it inappropriate to do so, 
the Scottish Ministers must give the information about O described in section 
 16C to the person mentioned in subsection (1)(c).“ 
 

We further suggest that the proposed section 16C(2)(c ) of the Criminal Justice 
(Scotland) Act 2003 should be amended to read “that O has died, and the date of 
O’s death”.   
 

Question 4: 
Do you have any comments to make on Part 3 of the Bill and the 
introduction of a victim notification scheme for mentally disordered 
offenders? 

 

Section 44 
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Generally, we would be concerned if the effect of the Bill was that mental health 
patients were subjected to more disclosure requirements than perpetrators of 
crime. 

 
Section 44(3) provides that “Scottish Ministers need not give a person 
information under this section if they consider there to be exceptional 
circumstances”. We are unclear on what is meant by “exceptional 

circumstances”. Guidance on this will be necessary. 
 
As drafted, the victim’s rights provisions in Part 3 of the Bill are restricted to 
patients that are subject to compulsion and restriction orders. Currently, the 

victim’s rights will not extend to situations where that patient’s restriction order is 
removed. We are unsure if this was the Scottish Government’s intention. 
 
 

 
 
 
Question 5: 

Is there anything from the McManus Report that’s not been addressed in 
the Bill and that you consider merits inclusion in primary legislation? If so, 
please set out why. 
 

As stated at Question 1 above, we note that the Scottish Government did not 
consult in the first [draft] Bill on the McManus recommendation, now contained in 
section 1 of the Bill, to extend the period of short term detention possible under 
section 68(2)(a) from 5 working days to 10 working days.  Despite the absence of 

draft provision, we noted in our consultation response to the first [draft] Bill that 
we were not in favour of this.  We maintain that the proposed extension is 
unnecessary and an unmerited further encroachment on the individual’s rights. In 
particular, it affords less legal and procedural safeguards for the patient in terms 

of Articles 5 (right to liberty and security) and 6 (right to a fair trial) of the ECHR. 
 
This aside, the McManus Report reaffirmed the importance of independent 
advocacy for persons with mental health issues and noted the inadequacy of its 

provision across Scotland111. It should also be noted that mentally disordered 
offenders in prisons have inadequate access to independent advocacy. 
Independent advocacy is an integral element of patient support, particularly in 
terms of promoting autonomy and decision-making. It is disappointing that no 

provision is made in the Bill to strengthen and extend the duty to provide for such 
advocacy (for both civil patients and mentally disordered offenders) so that the 
right to independent advocacy can be fully realised by those who are entitled to it. 
It is recommended that this is addressed.  

                                              
111

 pp10-12. 
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Separately, there are a number of matters, not arising directly from the McManus 
Report that the Committee believes merit inclusion in primary legislation. These 
include:- 

 
1. The use of covert medication and restraint 
At present, there is little reference to the use of force, restraint or covert 
medication in the 2003 Act’s Code of Practice. Any non-consensual treatment 

must be considered and administered with the 2003 Act’s underlying principles 
and human rights standards firmly in mind. However, given the potential for 
Articles 2, 3, 5 and 8 of the ECHR to be engaged in such situations, clearer 
direction and guidance is required in the legislation itself and its supporting Code 

of Practice.   
 
2. Deaths of psychiatric patients  
The State has an operational duty, under Article 2 ECHR, to protect the right to 

life for detained psychiatric patients112 and this may also extend to non-detained 
psychiatric patients113. Moreover, Article 2 requires an effective national legal 
framework that will provide for an independent and impartial investigation into the 
deaths of individuals in custody

114
 and following hospital care and treatment

115
. 

This was partially explored in the 2009 Report of Findings of Review of Fatal 
Accident Inquiry Legislation

116
 but remains to be addressed in terms of putting in 

place necessary legislative changes and any outstanding procedural measures. 
We recommend that this should be undertaken now in order to give full effect to 

the requirements of Article 2. The Mental Welfare Commission’s monitoring 
report Death in detention monitoring reinforces this need117.   
3. Incompatibility between section 242 of the 2003 Act and the Adults with 

Incapacity (Scotland) Act 2000 

The opportunity should be taken to amend section 242 of the 2003 Act in order to 
address any areas of incompatibility between this and the Adults with Incapacity 
(Scotland) Act 2000 (the “2000 Act”). Section 50 of the 2000 Act permits welfare 
attorneys and guardians to consent to medical treatment on behalf of an adult 

with incapacity. However, where treatment of such an adult for mental disorder 
under the 2003 Act is being considered, it is unclear as to whether such consent 
is permitted. The particular problem concerns the inter-relationship of the 2000 
Act and the 2003 Act as regards the status under the 2003 Act of decisions and 

consents on behalf of a patient by an appointee (guardian, attorney or appointee 
under an intervention order) under the 2000 Act. This requires to be addressed 
and we recommend that Scottish Government take this opportunity to do so. 
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 Savage v South East Partnership NHS Foundation Trust [2010] EWHC 865 (QB). 
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 Rabonne v Pennine Care NHS Foundation Trust [2012] UKSC 2. 
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 Shumkova v Russia (App no 9296/06) judgment of 14
th
 February 2012, para 109.  
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 Kennedy v Lord Advocate (2008) CSOH 21; 2008 SLT 195. 
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 Scottish Government, Report of findings of Review of Fatal Accident Inquiry Legislation: An 
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March 2014) paras 4.15- 4.17. 
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 Mental Welfare Commission, Death in detention monitoring, 2014 (accessed 25 March 2014). 
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4. Curators ad litem  
At present, the 2003 Act contains no provision allowing curators ad litem the right 

of appeal from the Tribunal to the Sheriff Principal or to the Court of Session. 
This should be included in the Bill.  
5. Recorded matters  
At present, the 2003 Act contains no provision allowing recorded matters to be 

made by the Tribunal in a compulsion order. This should be included in the Bill. 
 

6. Section 244 2003 Act – Scottish Ministers’ power to make provision in relation 
to treatment to certain informal patients 

We also propose that regulations be introduced under section 244(a) of the 2003 
Act to provide that when artificial nutrition is being provided, informally, to a child 
under the age of 16 years, this is supported by a second, specialist, opinion. This 
will introduce an additional safeguard. We understand that this proposal is 

supported by the Mental Welfare Commission. 
 
 
 

 
 
Question 6: 
Do you have any other comment to make about the Bill not already covered 

in your answers to the questions above? 
 

Additional comments on the proposals were outlined in our consultation response 
to the draft Bill. A copy of this response is appended in the appendix for 

consideration. 
 
 
The Law Society of Scotland 

August 2014 
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APPENDIX 
 
Consultation on draft proposals for a Mental Health (Scotland) Bill 

 
The Law Society of Scotland’s response 
April 2014 
 

Introduction 

The Law Society of Scotland aims to lead and support a successful and 
respected Scottish legal profession.  Not only do we act in the interest of solicitor 
members but we also have a clear responsibility to work in the public interest.  

That is why we actively engage and seek to assist in the legislative and public 
policy decision making processes. 
To help us do this, we use our various Society committees which are made up of 
solicitors and non-solicitors and ensure we benefit from knowledge and expertise 

from both within and outwith the solicitor profession. 
 
The Mental Health and Disability Sub-Committee (the Committee) welcomes the 
opportunity to consider and respond to the Scottish Governments consultation on 

the proposed Mental Health (Scotland) Bill.  The committee has the following 
comments to put forward:   
Comments: 
Mental Health (Care and Treatment)(Scotland) Act 2003.  

The Committee notes that the 2003 Act is internationally regarded as an example 
of good practice in terms of patient-centred and human rights compatible 
legislation. However, it must, of course, be kept under review to take into account 
developments in international human rights standards and practice. 

 
The Act’s provisions govern the compulsory care and treatment of persons with 
mental disorder. That being said, it is important to appreciate that the Act’s 
principles endeavour to ensure that it will operate as part of an environment in 

which the primary objectives are that the right to the highest attainable standard 
of health is recognised and individuals with mental disorder are supported 
towards effective living and, hopefully, recovery.  For example, the Act’s 
underlying principles require anyone ‘exercising functions’ to consider a number 

of factors. These include having regard to the range of available options, patient 
participation, the least restrictive option, whether the intervention will be of 
maximum benefit to the individual and non-discrimination118.  The patient’s 
wishes, background and circumstances and the views of named persons, carers, 

guardians and attorneys must also be taken into account as well as the 
encouragement of patient participation119. Additionally any functions involving 
children or young persons under 18 years of age must also be discharged in a 
“manner that best secures the welfare of the patient”120. 
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 ss1(3)(c)-(g) and 1(4). 
119

 ss1(3)(a),(b) and (h). 
120

 s.2(4). 
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Importantly, the presence of mental disorder alone is insufficient justification for 
compulsory treatment to be ordered or for short-term detention to occur. Issues 

of treatability, risk, the existence of significantly impaired decision making ability 
owing to mental disorder, and the necessity for such compulsory treatment, must 
also be considered121.   
 

European Convention Human Rights (ECHR) – compliance / compatibility 
Consideration and implementation of the 2003 Act, and any amendments to it, 
must be compatible with ECHR rights122.  
Compulsory care and treatment of individuals with mental disorder is without their 

consent. This accordingly has significant implications in terms of an individual’s 
autonomy, liberty, dignity, due process and non-discrimination.  For this reason, 
Articles 5(right to liberty), 8 (right to private and family life (in other words, 
autonomy), 3(freedom from torture and inhuman or degrading treatment or 

punishment), and 14 (non-discrimination) are relevant. Additionally, Article 6 
(right to a fair trial) clearly has application to proceedings before the Mental 
Health Tribunal for Scotland and the right to life in Article 2 may be engaged 
whilst a person is in the care and control of state institutions.  

International human rights standards 
Nor must the 2003 Act and any amendments to it contravene the UK’s 
obligations under international human rights treaties that it has ratified123. These 
may not be expressly incorporated into UK law but several such treaties have 

application to persons with mental disorder which impose obligations on the UK 
under international law. In the context of persons with mental disorder the most 
relevant treaty is the UN Convention on the Rights of Persons with Disabilities 
(CRPD).  Several CRPD rights correspond with those ECHR rights that are 

particularly relevant to the draft Proposals
124

. Moreover, in light of increasingly 
references to the CRPD being made in European Court of Human Rights 
cases125, and its superior status under international law, it is likely to ultimately 
influence interpretation of ECHR rights.  
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At the time of submitting this response, the outcome of the recent consultation 
held by the UN Committee on the Rights of Persons with Disabilities on its Draft 
General Comment on Article 12 CRPD is unknown. As drafted, the comment 

proposes that legal capacity cannot be denied on the basis of disability (as this 
would constitute discrimination), that decision-making be supported not 
substituted (and the removal, therefore, of guardianship) and the abolition of laws 
providing for the compulsory treatment of mental disorder. However, whatever 

form the General Comment finally takes, what is clear is that genuine and 
demonstrable respect for the autonomy of all individuals with mental disorder, 
whether or not they are subject to compulsion, will be paramount.  
 

Advance Statements  
Question 1:  Do you have any comments on the proposed amendments to 
the Advance Statement provisions? 

Advance statements are an important expression of individual autonomy and are 

of considerable importance even in compulsory treatment situations. 
The fact that advance statements also provide an indication of whether a patient 
would consent to a particular measure is integral in assessing whether a 
deprivation of liberty engaging Article 5 ECHR has occurred or they have been 

subject to inhuman or degrading treatment (Article 3 ECHR)126. They are also 
reflect supported decision making which is reinforced by the Committee on the 
Rights of Persons with Disabilities (see above). 
The proposed amendments are therefore to be welcomed. However, relatively 

few advance statements are actually made. For this reason, in addition to general 
information and awareness-raising, the Committee suggests the following: 

1. That a statutory duty should be placed on the Responsible Medical Officer 
(RMO) to:  

a. Discuss the making of an advance statement, and to explain its 
effectiveness, as part of the patient’s  after-care plan; and 

b. To periodically review the advance statement with the patient at no 
less than three yearly intervals starting with making of the original 

advance statement. 
 

2. That the Act permits the RMO to delegate their aforesaid duty to another 
person such person to be specified in regulations. 

 
3. That the Act’s Code of Practice  provides guidance on the operation of the 

register to be maintained by the Mental Welfare Commission and that the 
Scottish Government has regard to the Commission’s recent guidance on 

advance statements127.  
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Named Person 
Question 2:  Do you have any comments on the proposed amendments to 

the Named Person provisions? 

As with psychiatric advance statements, a patient’s nominating of a named 
person is an expression of individual autonomy and reflects supported decision-
making model. 

However, the Draft Bill contains some areas of concern: 
1. Definition of “named person” 

The 2003 Act currently contains no definition of “named person”. There is a lack 
of understanding by many service users, named persons and even by 

professionals about the precise role of named persons128. It is therefore 
recommended that a definition of “named person” be included in the draft Bill.  

 
2. The retention of the default provisions129  

A named person may assist in establishing an holistic picture of the patient’s 
preferences and circumstances which is valuable in the preparation of their care 
and treatment plan. Where a named person is nominated without the patient’s 
consent this is a restriction of their right to autonomy (Article 8(1) ECHR) which 

may be difficult to justify under Article 8(2) as always being in pursuit of a 
legitimate aim although the Committee acknowledges that there may be limited 
circumstances where the rights of an individual who is unable to nominate a 
named person are most effectively protected by the default provisions. 

 
3. The proposed removal of the current automatic right of a named person to 

be involved in Tribunal proceedings as a party and requirement to apply 
for leave to appeal.   

Refusal to permit a named person to automatically be included as party in 
proceedings to represent the patient’s interests is contrary to the exercise of the 
patient’s right to autonomy and to s1 of the Act. It removes an important 
additional patient safeguard which, again, is difficult to justify under Article 8(2). 

The draft Bill should be amended  to ensure that such safeguards remain.    
 
In relation to appeals, the Bill does not specify how the “Tribunal’s prior leave” is 
to be addressed.  It is therefore difficult to ascertain how this would work in 

practice and it could present a considerable challenge in time critical appeals, for 
example, a section 50 application under the 2003 Act, (to revoke a Short Term 
Detention Certificate) which is ordinarily fixed within 5 working days from receipt 
to hearing.  If a “leave to appeal” process is to be introduced this will undoubtedly 

lead to delays and possibly multiple hearings.  The Committee has previously 
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expressed considerable concern to the Scottish Government over delays in the 
scheduling of section 50 applications during the period 2005 to 2008.    
Finally, the Committee recommends that section 290 (Cross-border transfer: 

patients subject to detention requirement or otherwise in hospital) be amended to 
introduce a right of appeal to the named person, which is in keeping with section 
289 (Cross-border transfer: patients subject to requirement other than detention). 
  
Medical matters  
Question 3:  Do you have any comments on the proposed amendments to 
the medical examination and compulsory treatment order provisions? 

Medical examinations and Compulsory Treatment Orders (CTOs) 

The Scottish Government justifies a single medical report in CTO applications on 
the basis of concern about the involvement of GPs, a perceived lack of 
independence between the two reports and of conflicts of interest130. It should be 
emphasised, however, that the McManus Report131 stated that there was 

widespread support for the involvement of primary care in long term compulsory 
treatment132 and little support for CTOs being accompanied by a single medical 
report. If the current proposed amendment is founded on resourcing issues – 
although, admittedly, the consultation paper does not state this - then it should 

also be recalled that the McManus Report did state that a lack of availability of 
GPs should not be justification for preventing them from providing such report

133
.   

We also emphasise how important it is that patients should regard the Tribunal 
as independent and impartial. This may not be the perception where the Tribunal 

requests the second medical report.  
In light of the implications for a person who is subject to a CTO application, and 
requirements of Article 5 ECHR, 134it is strongly recommended that the additional 
safeguard of a second medical report is retained.   
Suspension of detention  
Question 4:  Do you have any comments on the proposed amendments to 
the suspension of detention provisions? 

We acknowledge that the current provisions are lacking in clarity and that case 

law has not helped to significantly resolve the issue135 We recommend that the 
time limit is not removed but clarified instead. The proposed amendment is 
compatible with respect for autonomy and the least restrictive treatment 
alternative but it leaves the possibility of the original order being left in place as a 

precautionary measure in circumstances when it is no longer required or 
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appropriate. This could place the patient in the situation where he or she is 
subject to greater measures than is necessary, which is also contrary to the least 
restrictive alternative.  Whilst a patient can seek revocation this is placing the 

onus on them to do so which is contrary to the procedural requirements of Article 
5(4) ECHR.  
Information about extending a CTO  
Question 5:  Do you have any comments on the proposed amendment 

requiring a MHO to submit a written report to the Mental Health Tribunal? 

This requirement is protective of the patient and appears to be a reasonable 
amendment. 
Emergency, short-term and temporary steps  

 Question 6:  Do you have any comments on the proposed changes to the 
emergency, short-term and temporary steps provisions? 

The sharing of personal medical and other data falls within the ambit of the right 
to privacy in Article 8(1) ECHR136. Any interference with this right must be 

justified under Article 8(2)137. At the same time, however, an individual’s Article 
8(1) right allows them to choose who they share information with unless this can, 
again, be justified under Article 8(2).  
Any wishes of the individual that one of the specified persons or the Mental 

Welfare Commission is informed of their detention must therefore be respected 
unless it can be justified in terms of Article 8(2) ECHR. This should be reflected in 
the legislation. 
Suspension of certain orders etc   

Question 7: Do you have any comments on the proposed changes to the 
suspension of certain powers etc. provisions? 

We have no comments regarding the proposed amendments to apply the same 
suspension provisions to Interim Compulsion Orders and Compulsion Orders that 

currently apply to CTOs in the case of an emergency or a short-term detention 
certificate being granted. However, we repeat the cautionary note made above 
regarding the use of emergency detention. 
Removal and detention of patients  

Question 8: Do you have any comments on the proposed amendments to 
the removal and detention of patients provisions? 

The proposed amendment about MHO notification,  is acceptable as it  provides 
an additional  safeguard for the individual affected at a time when his or her rights 

to autonomy and liberty are likely to be restricted.  
However, the proposal to extend the maximum period for a nurse’s holding power 
from two to three hours is not justified in the consultation paper. Given the 
implications this has for a patient in terms of their liberty and autonomy, and the 

inability of a patient to challenge this, this proposal is therefore of concern to us..  
 
Timescales and referrals and disposals  
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Question 9: Do you have any comments on the proposed amendments to 
the timescales for referrals and disposals provisions? 

The Mental Health Tribunal will be well aware of its obligations under Articles 5(4) 

and 6 ECHR. However, in light of the significance of the matters to be 
considered, it is submitted that the requirement on the Tribunal should be 
imperative.  
Support and services 

Question 10: Do you have any comments on the proposed amendments to 
the support and services provisions? If you disagree please explain the 
reason(s) why. 

We welcome the proposed amendments to section 261 (extending the provision 

of assistance to patients with communications difficulties) and section 24 
(extending provision of services for certain mothers with post-natal depression to 
mothers with mental disorder). They reflect the requirements of Articles 5, 6, 8 
and 14 ECHR and also with Articles 5, 6 (women with disabilities),12,13(access 

to justice),14,17 and 23 CRPD.   
Arrangements for treatment of prisoners and cross-border patients and 
absconding patients (paras 42-49) 
Question 11: Do you agree with the proposed amendments to the 

arrangements for treatment of prisoners and cross border-and absconding 
patients provisions? If you disagree please explain the reason(s) why. 
 

a. Arrangements for treatment of prisoners    

The proposed amendment seeks to rectify the fact that there is currently no 
legislative requirement that Scottish Ministers consult MHOs when considering a 
Transfer for Treatment Direction (TTD) for a prisoner.  This is out of step with 
other applications under the 2003 Act. This is a reasonable amendment but the 

additional burden on MHOs must be considered and adequate resources 
allocated. Moreover, delays in receipt of the MHO report should not delay the 
transfer of prisoners for treatment and the legislation should reflect this. 

b. Cross-border patients and absconding patients   

We emphasise that the principles in section 1 of the 2003 Act (and corresponding 
ECHR and CRPD rights, including that of non-discrimination) must be adhered to 
and respected at all times in the implementation of these provisions.  
We are concerned about  the proposed amendments to sections 301-310 

regarding treatment of absconding prisoners which seem to provide for the 
provision of care in an emergency or short term capacity during the period where 
the prisoner is waiting to be returned from to the place from where they 
absconded. Section 243 already provides for emergency treatment. We 

concerned that any extension of sections 301-310 may render patients from 
outside Scotland vulnerable to treatment (e.g. non-consensual invasive 
treatment) without safeguards that they would not be able to receive in the 
jurisdiction from which they came. This is at odds with the principles set out in 

section 1 of the Act.   
There will also be inevitable resourcing issues to consider in regard reception of 
prisoners from out of the jurisdiction.   
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Criminal Cases 
Making and effect of orders 
Question 12: Do you have any comments on any of the proposed 

amendments 
relating to the “making and effect of orders” provisions? 

It is in the patient’s interests that as full an assessment as possible is made. 
However, the extension of 7 to 21 days is considerable. Given the Articles 5(4) 

and 6(1) ECHR requirement for timely hearing, further clarification than the need 
to take into account the “vagaries of situations that may be met within the criminal 
justice system”138  is required as to the necessity of such a time extension and 
why this is deemed a proportionate response in such situations. 

 
Variation of certain orders etc  
 
Question 13: Do you have any comments on the proposed amendments to 

the 
“variation of certain orders” provisions? 
 

No comment..  

 
Question 14: Do you agree with the proposed approach for the notification 
element of this VNS? If not, please explain why not and please outline what 
your preferred approach would be. 

 
Question 15: Do you agree that victims should be prevented from making 
representations under the existing mental health legislative provisions 
once 

they have the right to do so under the proposed Victim Notification 
Scheme? 
Please provide reasons for your answer. 
 

Question 16: Do you agree with the proposed approach for the 
representation 
element of a Victim Notification Scheme relating to Mentally Disordered 
Offenders? If not, please explain why not and please outline what your 

preferred approach would be. 
 

In general, the extension of the victim notification and representation 
arrangements are reasonable. However, it would be discriminatory for mentally 

disordered offenders to be treated differently to other offenders in this respect 
under Article 14 ECHR in conjunction with Article 8 ECHR and taking into 
account of Articles 3(b), 4(1)(b) and 5 CRPD. The provisions must not, therefore, 
go beyond that which would apply to other offenders.         
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Related to this, reconsideration of the right to receive information relating to 
offenders subject to compulsion orders (proposed section 16A of the Criminal 
Justice (Scotland) Act 2003 is also necessary. Offenders subject to compulsion 

order have often committed only minor offences. To allow the proposed 
notification in such cases may therefore be an unnecessary and disproportionate 
limitation of their right to private and family life (see previous comments on Article 
8 ECHR and privacy).            
 
Chapter 5 Assessing Impact 
Equality 
 

Question 17: Please tell us about any potential impacts, either positive or 
negative, you feel any of the proposals for the Bill may have on particular 
groups of people, with reference to the "protected characteristics" listed 
above. 

 
See response above.  
 
Business and Regulation 

 
Question 18: Please tell us about any potential costs or savings that may 
occur as a result of the proposals for the Bill, and any increase or reduction 
in 

the burden of regulation for any sector. Please be as specific as possible. 

 
The relevant authorities must be consulted on the actual costs involved. 
However, the following are likely to involve resourcing considerations: 

(a) For local authorities as a result of the additional duties required of MHOs 
in connection with extending CTOs (Question 5) and being consulted in 
connection with proposed TTDs (Question 11).  

(b) For local authorities and health boards as a result of the reception and 

treatment of patients from other jurisdictions.  
(c) For the Mental Health Tribunal the additional costs that may arise from 

more interim hearings if more independent reports are ordered as a result 
of the proposals regarding medical examinations and CTOs (Question 3). 

(d) The possible multiple hearings identified in relation to Question 2 may also 
incur costs for the Tribunal, patients and other parties involved.  

(e) The proposed amendment to section 24 (extending provision of services 
for certain mothers with post-natal depression to mothers with mental 

disorder) will also incur costs for health boards.   
It is important, however, that legislative changes must not be resource driven 
where individuals’ rights are at stake. The Scottish Government’s obligations 
in relation to recognition and protection of the rights in the ECHR and other 

international treaties identifying civil and political rights are therefore 
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emphasised. This was also fully recognised in the Millan Report139 which 
shaped the form and content of the 2003 Act.  

 

 
 
 
Additional Matters  

 

The introduction of the Bill into the Scottish Parliament provides the opportunity 
to attend to the following additional matters: 
 

8. Section 268, 2003 Act – detention in conditions of excessive security 
in non-state hospitals 
 

For an individual to be detained in conditions of excessive security engages 

Article 8 ECHR and, potentially, even Article 3 (with corresponding Articles 17, 22 
and 15 CRPD). Following its recent consultation140, the Scottish Government 
should  make the necessary Regulations or legislative changes to ensure that 
this right  to challenge detention in conditions of allegedly excessive security can 

be effectively exercised. 
 
9. The use of covert medication and restraint 

   

At present, there is little reference to the use of force, restraint or covert 
medication in the 2003 Act’s Code of Practice. Any non-consensual treatment 
must be considered and administered with the Act’s underlying principles and 
human rights standards firmly in mind. However, given the potential for Articles 2, 

3, 5 and 8 ECHR to be engaged in such situations, and taking in account the 
aforementioned comments on Article 12 CRPD, clearer direction and guidance is 
required in the legislation itself and its supporting Code of Practice.   

10. Deaths of psychiatric patients  

The state has an operational duty, under Article 2 ECHR, to protect the right to 
life for detained psychiatric patients

141
 and this may also extend to non-detained 

psychiatric patients142. Moreover, Article 2 requires an effective national legal 
framework that will provide for an independent and impartial investigation into the 

deaths of individuals in custody143and following hospital care and treatment144. 
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This was partially explored in the 2009 Report of Findings of Review of Fatal 
Accident Inquiry Legislation145 but remains to be addressed in terms of putting in 
place necessary legislative changes and any outstanding procedural measures. 

This should be undertaken now in order to give full effect to the requirements of 
Article 2. The recent Mental Welfare Commission monitoring report Death in 
detention monitoring reinforces this need146.   

11. Incompatibility between section 242 of the 2003 Act and the Adults 

with Incapacity (Scotland) Act 2000 
A full consideration of any areas of incompatibility between the two Acts may be 
more productive following the anticipated amendment of the 2000 Act in light of 
the forthcoming Scottish Law Commission report147. That being said, the 

opportunity should be taken now to amend section 242 of the 2003 Act in order to 
provide clarity.  
 
Section 50 of the 2000 Act permits welfare attorneys and guardians to consent to 

medical treatment on behalf of an adult with incapacity. However, where 
treatment of such an adult for mental disorder under the 2003 Act is being 
considered, section 242 it is unclear as to whether such consent is permitted.  
 

12. Independent advocacy 
The McManus Review Report reaffirmed the importance of independent 
advocacy for persons with mental health issues and noted the inadequacy of its 
provision across Scotland148. It should also be noted that mentally disordered 

offenders in prisons have inadequate access to independent advocacy. 
Independent advocacy is an integral element of patient support, particularly in 
terms of promoting autonomy and decision-making. It is disappointing that no 
provision is made in the draft Bill to strengthen and extent the duty to provide for 

such advocacy (for both civil patients and mentally disordered offenders) so that 
the right to independent advocacy can be fully realised by those who are entitled 
to it under the 2003 Act. It is therefore recommended that this be addressed in 
the final draft Bill.  

13. Curators ad litem  
At present, the 2003 Act contains no provision allowing curators ad litem the right 
of appeal from the Mental Health Tribunal to the Sheriff Principal or to the Court 
of Session. This should be included in the draft Bill.  

14.  Multiple hearings  
The McManus Report recommended that the time limit of five working days for a 
extension of a short-term detention certificate when an application for a CTO has 
been made (section 68(2)(a)) be increased to ten working days as a means of 

                                              
145

 Scottish Government, Report of findings of Review of Fatal Accident Inquiry Legislation: An 

independent review, 2009 http://www.scotland.gov.uk/Resource/Doc/290392/0089246.pdf (accessed 7 

March 2014) paras 4.15- 4.17. 
146

 Mental Welfare Commission, Death in detention monitoring, 2014 (accessed 25 March 2014). 
147

 Scottish Law Commission (2012) Discussion Paper on Adults with Incapacity, Discussion Paper No 
156, 
148

 pp10-12. 

http://www.scotland.gov.uk/Resource/Doc/290392/0089246.pdf


71 

reducing multiple hearings149.  In its response to the McManus Review 
consultation, this was opposed by the Committee on the basis that it afforded 
less legal and procedural safeguards for the patient (Articles 5(4) and 6 ECHR). 

We are pleased to note that the McManus recommendation is not contained in 
the Draft Bill. 

15. Recorded matters  

At present, the 2003 Act contains no provision allowing Recorded Matters to be 

specified in Compulsion Order cases. This should be included in the draft Bill. 
 
16. Section 244 2003 Act – Scottish Ministers’ power to make provision 

in relation to treatment to certain informal patients 

We also propose that regulations be introduced under section 244(a) of the 2003 
Act to provide that when artificial nutrition is being provided, informally,  to a child 
under the age of 16 years, this is supported by a second, specialist, opinion.  
This will introduce an additional safeguard when this form of medical treatment is 

being provided without compulsion.  We understand that this proposal is 
supported by the Mental Welfare Commission. 
 
 

The Law Society of Scotland 
August 2014 
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